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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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TRAMP SHIPPING CO., INC., 


Plaintiff, 


~againste 75 Civ. 1549 HEW 
RELEVANT 
GOTAAS=-LARSEN A/S, EMERALD SHIPPING DOCKET ENTRIES 
CORPORATION, SANKO STEAMSHIP CO., LTD., 
PARABOLA SHIPPING UK LTD., HIMOFF 
MARITIME ENTERPRISES LTD., MARDORF 
PEACH LTD., 


Defendants. 


Filed complaint and issued summons 


Issued process of Maritime Attachment and 
Garnishment re defendant Parabola Shipping 

UK Ltd. -+ attach Himoff Maritime Enterprises’: 
Ltd. 


Issued Show Cause summons why intangible 
property should not be paid into court (re 
deft. Parabola Shipping UK Ltd.) for above 
Attachment of Himoff — ret. 4-22-75 


3-31-75 Issued process of Maritime Attachment and 
Garnishment re deft. Mardoff Peach Ltd. at- 
tach Himoff Maritime Enterprises, Ltd. 


Issued Show Cause summons why intangible 
property should not be paid into court (re 
deft. Mardoff Peach Ltd.) for above Attach- 
ment of Himoff - ret. 4-22-75. 


Filed Process of Maritime Attachment and Garn~ 
ishment in re deft. Mardoff Peach Ltd., - at- 
tach intangible property of Himoff Maritime 
Enterprises, Ltd. -- and Marshals return - 
served: Himoff Maritime Enterprises, Ltd. 

by Don Bilchi on 4-2-75 


Pa. 
Docket Entries 


Filed Summons to show cause re deft. Parabola 
Shipping UK Ltd., - and Marshals return served: 
Himoff Maritime Enterprises by Don Bilchi on 
4-2-75 


Filed letter from Himoff Maritime Enterprises 
Ltd. to US Marshal dated 4-29-75 that Himoff 
at the time of service of process of Maritime 
Attachment held no goods chattels, etc. of 
deft. Mardoff Peach, Ltd. 


Filed ANSWER of defts' Himoff & Parabola to 
claim-VBRM&Z 


Filed ANSWER of defts' Himoff & Parabola to 
cross-claim of deft. Gotaas-Larsen A/S as 
against Himoff Maritime Enterprises, Ltd.-VBRM&Z 


Filed ANSWER of defts' Himoff & Parabola to cross- 
claim of deft. Gotaas-Larsen A/S as against 
Parabola Shipping UK Ltd. VBRME&Z _ 


5-28-75 Filed affirmation and order appointing person 
to serve process. - Clerk. 


7701-75 Filed memorandum of law by pltf. in support of 
motion for consolidation of arbitration. 


7-01-75 Filed pltf's affdvt. and notice of motion to 
direct defendants to proceed to a consolidated 
arbitration of all claims - ret. 7-10-75 


Filed deft. Gotaas-Larsen's affdvt. in response 
to pltf's motion for consolidated arbitration. 
(also on behalf of Emerald Shipping Corp.) 


Filed deft. Gotaas-Larsen's memorandum in re- 
sponse to pltf's motion for consolidated arbi- 
tration (also on behalf of Emerald Shipping 
Corp.) 


Filed memorandum on behalf of Parabola Shipping 
UK, Ltd. and Himoff Maritime Enterprises, Ltd. 
in response to pltf's motion for consolidated 
arbitration. 


Filed by defendants Parabola Shipping UK Ltd. 
and Himoff Maritime Enterprises, Ltd. - affdvt. 
in opposition to pltfs motion for consolidated 
arbitration and in support of defts motion for 
discovery. 


7-30-75 


7-30-75 


8-05-75 


8-05-75 


8-05-75 


8-05-75 


86-75 


8-07-75 


3a 
Docket Entries 


Filed by deft. Mardorf Peach - affdvt. and 
notice of motion to dismiss cross-claim for 
lack of jurisdiction. - ret. 8-8-75. 


Filed deft. Mardorf Peach's memorandum in 
support of motion to dismiss cross-claim. 


Filed defts' (Parabola Shipping and Himoff 
Maritime Enterprises) affdvt. of James F. 
Campise in opposition to motion of Mardorf 
Peach Ltd. 


Filed defts’ (Parabola Shipping and Himoff 
Maritime Enterprises) memorandum of law in 
opposition to deft. Mardorf Peach & Co. motion 
to dismiss the cross-claim of Himoff and 
Parabola. 


Filed deft. (Gotaas-Larsen A/S)affdvt. of Rich- 
ard L. Jarashaw in response to deft. Mardorf 
Peach & Co., Ltd.'s motion. 


Filed deft. (Gotaas-Larsen A/S and Emerald 
Shipping Corp.) Memorandum on behalf of defts 
in response to deft. Mardorf's motion 


Filed certificate of mailing of amended com- 
plaint and summons to: 

Mardoff Peach & Co., Ltd. 

52 Mark Lane 

London EC3R 7Pc, United Kingdom - reg. Mail 

#241895. 

8-19-75 return receipt received and attached 
hereto. 


Filed certificate of mailing of summons and 
complaint to: 

Mardorf Peach & Co., Ltd. 

52 Mark Lane 

London EC 3 R 7PC --reg. mail #241897 
8-20-75 return receipt received and attached 
hereto. 


Filed stip. and order ext. deft. Mardoff 
Peach Ltd.'s time to reply to cross-claim 
to 7-28-75 -- Werker, J. 


Filed by deft. Mardorf Peach & Co., Ltd. 
affdvt. of Lawrence G. Cohen in reply to 
defendant, Himoff Maritime Enterprises, Ltd. 
and Parabola Shipping UK Ltd.'s affdvt. in 
opposition to motion of Mardorf to dismiss 
cross-claim. 
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Docket Entries 


Filed deft. Mardorf's memorandum of law in 
reply to cross-claimants memorandum in op- 
position to deft. Mardorf's motion to dismiss 
cross-claim. 


Filed Opinion #42929 that the action is stayed 
pending arbitration. Submit order accordingly. 
So ordered. - Werker, J. m/n 


HEARING begun before Werker, J. and concluded- 
re: motion to dismiss cross-claim against 
deft. Mardorf Peach - motion denied. 


Filed memo endorsed on motion dated July 30, 
1975. Motion to dismiss is denied. Mo’ion 
to vacate service is moot due to service 
FRCP 4(e). So Ordered - Werker, J m/n 


Filed deft. (MARDORF PEACH LTD.) affdvt. and 
notice of motion for an order vacating the 
attempted service of the "additional summons" 
and"cross-claims" of defts, (Himoff and Para- 
bola) ete. as indicated, ret on. Sept. 22, 

at 10:00 a.m. 


Filed deft. (MARDORF PEACH LTD.) memorandum of 
law in support of motion to vacate attempted 


service of the cross-claim by Himoff and Para- 
bola. 


Filed memorandum of law on behalf of Mardorf 
Peach & Co., Ltd., in opposition to plitf's 
motion for consolidated arbitration. 


Filed affdvt. on behalf of deft. Mardorf 
in opposition to pltf's motion for consolidated 
arbitration. 


Filed affdvt. and order appointing individual 
to serve process (add, summons and complaint) 
on defts. Mardorf Peach Ltd. - CLERK. 


Filed memorandum on behalf of Larsen A/S 
and Emerald Shipping Corp. in reply to the 
memorandum of Mardorf Peach & Co., Ltd. in 
opposition to pltfs motion for consolidated 
arbitration. 


Filed memorandum on behalf of Gotaas-Larsen 
A/S and Emerald Shipping Corp. in opposition to 


a * 
Docket Entries 


the motion of Mardorf Peach & Co., Ltd. 
for an order vacating service of process. 


9-15-75 Filed by defts Himoff and Parabola affdvt. 
of James F. Campise in response to the 
motion of deft. Mardorf 


9-19«75 Filed transcript of record of proceedings 
dated Aug. 15, 1975 


922-75 HEARING begun and concluded -- Decision 
reserved 


10-17-75 Filed ----affdvt. of service of summons, 
complaint, cross-claim - served: Mardorf 
Peach Ltd. at 52 Mark Lane, London, England 
on 10-9-75 


10-21-75 Filed MEMORANDUM-DECISION...The Court adheres to 
its original decision dated August 8, 1975. 
In the interest of judicial and arbitrational 
economy, the prevention of possible inconsistent 
results and the minimization of time and ex- 
pense ts the parties, the court in its dis- 
cretion orders the consolidted arbitration, 
etc. It is directed that a new proposed order 
be submitted in compliance with this memorandum 
providing for the nomination of the arbitrators 
So ordered.--Werker, J» m/n #43272 


11-19-75 Filed deft. Mardorf Peach & Co., Ltd. notice 
: of precautionary appeizl from "So Ordered" 
memorandum decision filed October 21, 1975 
which directs the said indicated. Mailed 
notices to Vincent, Berg, Russo, Marcigliano & 
Zawacki; Haight, Gardner, Poor & Havens; Poles, 
Tublin, Patestides & Stratakis; & Zock, Petrie, 
Reid, Curtin & Byrnes. 


12-29-75 Filed TRANSCRIPT OF RECORD OF PROCEEDINGS dated 
9-22-75. 


12-30-75 Filed pltf's affdvt. and notice of motion for 
an order directing all parties to proceed to 
arbitration ~- ret. 1-19-76 


12-30-75 Filed pltf's memorandum in support of above 
motion. 
co 
01-14-76 Filed memorandum of law on behalf of defts 
Gotaas-Larsen A/S and Emerald Shipping Corp. 
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Docket Entries 


in response to pltf's order. 


Filed on behalf of defts Gotaas-Larsen A/S 
and Emerald Shipping Corp.'s affdvt. of Charles 
S. Haight, Jr. in response to pltf's motion. 


02-09-76 Filed deft. Sanko's affdvt. of Philip J. Curtin 
in reply to motion of plaintiff. 


02-09-76 Filed by defts Parabola and Himoff, affdvt.of 
James F. Campise in opposition to pltfs motion. 


02-10-76 Filed by defts Gotaas-Larsen A/S and Emerald, 
affdvt of Charles S. Haight, Jr. in response 
to deft. Mardorf Peach's opposition to pltf's 
motion. 


Filed order that the plaintiff and all defendants 
proceed to arbitration; that said parties pro- 
ceed to choose a par.el of 3 arbitrators. Order- 
ed that action is staved pending arbitration. 
Ordered that action be placed on the suspense 
calendar of this court.Werker, J. 


04-06-76 Filed by deft. Mardorf affdvt. of Lawrence G. 
Cohen in opposition to pltfs motion. 


04-06-76 Filed memorandum of law on behalf of Mardorf 
in opposition to pltf motion. 


04-07-76 Filed by deft. Mardorf Peach & Co., Ltd., 
notice of appeal to the USCA for the .2nd Cir- 
cuit from so much of order of 3-9-76 as directs 
Mardorf to participate in a consolidated arbi- 
tration with the plaintiff, etc. -~ copies 
mailed Attorneys of record listed herein. 


Filed transcript of record of proceedings 
dated 2-23-76 
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TRAMP SHIPPING CO., INC., ~~ $ 


Plaintiff) 
A, 
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*, eagainst- COMPLAINT 
GOTTAAS-LARSEN A.S., SANKO STEAM- 
SHIP CO., LTD., PARABOLA SHIPPING 
UK LTD., HIMOFF MARITIME ENTER- 
PRISES, LTD., MARDOFF PEACH LTD., 


Defendants. 


“Plaintiff, TRAMP SHIPPING CO., INC., by its attorneys 

POLES, TUBLIN, PATESTIDrS & STRATAKIS, for its complaint against 
GOTTAAS LARSEN A.S., SANKO STEAMSHIP CO., LTD. (hereinafter — 
SANKO) PARABOLA SHIPPING U.K. LTD., (hereinafter PARABOLA), HIMOP 
MARITIME ENTERPRISES, (hereinafter HIMOFF), and MARDOFF PEACH 
LTD., (hereinafter MARDOFF PEACH), alleges on information and 
belief as follows: 

1. This is a case of adnivuite kad neritins juris- 
diction within the meaning of Rule 9(h) of the Federal Rules of 


Civil Procedure, as will hereinafter appear. ne 
7 
ye i 


2. Plaintiff is now, and at all relevant’ times was a 
corporation duly organized and existing under the laws of the 
Republic of Liberia, and is now and was at ali relevant times the 
owner of the Greek Motor vessel, AGIA ERINI II, (hereinafter the 
vessel). : ae 

- 3. Defendant, GOTAAS LARSEN A.S. now and at all 
relevant times the charterer of th vessel under a charter party 
agreement concluded in the City of New York, on December 18, 

i 1969, with plaintiff ‘through its agents Constellation Maritime 
Agencies, Inc. as amended by Addendum to. 3, vhecedn defendant 
GO'TAAS LARSEN A.S.. was substituted as Charterer. A copy of 

ue Said charter party with all addenda is annexed hereto as Exhibit 


: ’ oe 
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Be After the execution of said — a party, 


Se Complaint 
defendant GOTAAS LARSEN A.S. subchartered the vessel to defen- 
dant SANKO. Defendant SANKO subchartered to defendant PARABOLA. 
PARABOLA subchartered to defendant HIMOFF, and HIMOFF sub- 
chartered to defendant M*RDOFF PEACH. On information and belief, 
all said subcharters contained substantially che same terms and 
provisions as the charter party agreement between GOTAAS LARSEN 
and plaintiff. At ali relevant times, SANKO, PARABOLA, HIMOFF 
and MARDOFF PEACH were subcharterers of the vessel. 

5. In October 1974, defendants GOTAAS LARSEN A.S., 
SANKO, PARABOLA, HIMOFF and MARDOFF PEACH negligently and in 


breach of their warranties of the safety of ports visited by 


their orders, and in particular the warranties set forth in 
clauses 6 and 25 of the aforementioned charter party (Exhibit 
A) and the similar provisions of the aforesaid subcharter parties, 
ordered the vessel to the port of Churchill, Manitoba, Canada to 
load a cargo of grain. 

6. The port of Churchill, at the time when the vessel 
was to visit there in accordance with aforesaid orders, was 


unsafe for a vessel of the size and type of the AGIA ERINI II 


because of the presence of ice, the movement of aids to navi- 


Se ir 


gation off their station due to ice, foul weather, inadequate 


wee 


coma eh tne ares eee mee ema ae Hemera 


tug, pilotage and port facilities. 


tov. 
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7. The vessel proceeded to Churchill as-ordered and 


entered there October 15, 1974, loaded its cargo and left 


cde tepaytee ea Y 
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said port on October 18, 1974. 


Pn Crees 
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8. As a result of the aforesaid unsafe conditions 


prevailing in the port of Churchill at the time of the vessel's 


ote 8S 


visit there, the vessel sustained while entering the said port, 


aoe 


we 
Ps 


while proceeding to her berth, while at her berth, and also 
bd 


while leaving the port damages amounting to $2,700,000, as 


nearly as can be determined at this time. 
9. The aforesaid damages werc suffered by the vessel 


and the plaintiff as a result of the defendants' negligence and 


breach of their warranties as aforesaid in ordering the vesse] to 


rae 


an unsafe port. 


10. On March 24, 1974, plaintiff advised GOTAAS LARSEN 


Complaint 


“Tl 


Ce “by ‘letter that Plaintife oe ‘Senuadine arbitration ‘Of “its 


aforesaid claim and that it is appointing Captain George Stam 


as arbitrator. “To “date ‘defendant “has sot ‘appointed ats” 


ware eee me te ee me es eee 


arbitrator. | 
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~-— = >= (WHEREFORE, plaintiff Prays that: 


a. Defendants be summoned to aoerer and answer 


the complaint. 


b. An order be issued to ‘compel "air efecdante to 


_ & 


lair nsec die -+ 


proceed “to arbitration of plaintifé' s claim ina ‘consolidated 


Slt inhi soe aan AI ERS SE: et papas 


arbitration. 
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a Cy In ‘one "event defendant GOTAAS LARSEN A.S. cannot 


= a within the ‘aaerice, “orders “be issued “for “that cg 


dant’ Ss “Labia and ectels, or credits and effects in the hands of 


~- GOTAAS LARSEN INC. ~~ 
.122 East 42nd Street 
New York, New York 10017. 


~ CHASE MANHATTAN BANK 
422 Lexington Avenue 
New York, New York 


to be attached pursuant to Supplementary Rua 5 of the Federal 
“‘Raies of Civil P ed esasiatslduiaty 
“c. (2) ‘In ‘the event that defendants PARABOLA or 
-|| MARDOPF PEACH cannot re ‘found ebeuas the gigteict, orders 
be issued for the attachment of any goods and ‘chattels or 
oF credits and effects belonging to Apet defendant weien Gace 
i 


| be found in the hands of © Se ae ‘ 


= ny ey if - 


~ 645 Madison Avenue 
.. ~ New York, crate York _ 


> ‘ . ~ 


~% te 


Peo a PLP NMINOFF MARITINE ENTERERIS SRS, LY). 
: 
I 


87 


"pursuant ta: Supplementary. Rule b of _the Federal ™les of Civil 


i “vrocedure. 
Sega 


_ 
: rd 


d. Judgment be entered for the plaintiff against 
each defendant severally and jointly in the amount of plaintiff's 
damages aforesaid and for such other relies as may be just 


and proger. 
Yours, etc. 


POLES, TUBLIN, PATESTIDES 
&- STRATAKIS 
Attorneys for Plaintiff 
TRAMP SHIPPING CO., INC. 
Office and P.O. Address 
46 Trinity Place 

19006 
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Dated: New York, Wey. 
- MarchZ6, 1975 
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TRAMP SHIPPING CO., INC. 
Plaintiff, 
-against- 
‘GOTAAS LARSEN A.S., SANKC STEAM- 
SHIP CO., LTD., PARABOLA SHIP- 


PING UK LTD., HIMOFF MARITIME 
ENTERPRISES, LTD. MARDOFF-PEACH 


oe 00 00 02 oe o9 f? 08 08 Ge ve ee 
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Defendants. 
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STATE OF NEW YORK ) 
: :SSe: 
CCUNTY OF NEW YORK) 


JOHN C. MAMOULAKIS, being duly sworn deposes and says: 


ESE es Seas Dus nye oo ee 


Fae ee rey ence CBG ire 6 eae etree Ctr ee Ta waarmee es at 8 


He is an attorney aqciatet with the firm of POLES, 


Ts 


test 


TUBLIN, PATESTIDES & STRATAKIS. 


4 


After a diligent search in the business and telephone 


" 


Wie Dag O 


directories for this district he has been unable to locate 


! 


defendants GATAAS LARSEN A.S., PARABOLA SHIPPING UK LTD. and 


MARDOFF PEACH LTD. To the best of his information and belief. the 


aforesaid defendants are not present in this district. 


UE ee 


JOHN C. MAMOULAKIS 


aad eb led 


Sworn to before me 
rh 
this 2 as day 
of Jrrarade 0 1975. 


os , eX be atale es 
Notary Public : 
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' BEST COPY AVAILABLE Exhibit A oS 


SKAARUP CHARTERING CORPORATION ; : 
21 Weet Street New Yorr NY 10006 liza Gime Charter 
Cate BODIES GOVERNMENT FORM 


“pRARSNIE oREW YOaR Approved by the New York Produce Exchange 


YOUR we 3197 Nawamber 61h, 19/3 — Amended October J0IA, 1927 
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August G14, 1931; October 3rd, 1946 qpared, self- 
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Betours 2. AL 2 vey . ’ 


Owens of Use pros BS ff ie sds — 
capacity 
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ud 
Veseal wind ere of Us ¥e hoa the Vedas ye me af fuel, and capable of tteamung Milly laden under good weather ee Veneet 
sno Derric epthas see Heyes tne Cy + Spans Wd Sepik Meurer z ieteneeesaete 


sf 5 tons tS ee . seas OM LT ‘ ‘ by Ada dG Charterers of use City 


c ; cease essere, Thai (he 9966 Onwers agree to let and the aaid Charterere agree te bire the poid vessel free the 
16 : rs tte: further fy months  ontion, further & months First ception declaranle latest 270 
new. Second ontiGn neclaranie eps Se eee face —— ~— ip 
WON SECON OAS ICD, declaranje ¢ COMSAT EOL Fohe bone wentwoard Heong hemi | OF first option 
y 9 VuMeV Abe vesth for oil cr amy part of Une time covered by thie Charter, bet Charterers remamang respounbe for] if exercited, 
thie Chccter Party , 
adit nie Kero res tram. gar ) Final period 
ARE ARCHT vera a lace 5 ha dirposal of the CAagurern as wien y Rnere: ready (ron yer. Au Aves Meate Esha ee Reena 54 SUES 
StIRUECT * ee mONntA more 
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chosen : eres : if such ook, what or 5 at wratiahie time ta compe provided for In cleave No 3 Vewwel om her delivery to be Lo hartprer's Op. 
CASUREMINT i wer hide ane yt Store and in evpty way Atied for the service, haveng wacer bal sat wemonee nnd ee 
HER VESEEL tee eos nate tthet comer -owlnment—te-eue>oth the wmahes-o>-ary<and nese | 61 ON 
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eter ected tierce Bt Aoteretie emitge Aims bode 1) Aap Netrtdtaie AERO ey rch toe Caebine wey erm ERGMur- tewth—wt- tewren emtirm T1im nitrate, 

dir is ' 3 i : er tter-Perer, PANS artmun t - 

Pe mee eke em Ammer atone mec cee TD pence ont et biome demande dee cconehmbenge— Mer tebema- Reyer Htrer Ae few ere trreres tions. n } 
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¢ Unites ptgtns Government. AS : era Jurtous, dan- 
ait) nerous or in- 
wapra end consular shiny ng and discharging fees of the Crew; shali pay for tae t) } 
pier mecectary gtacea, tm) xting oder water and mainweam her clase and beep armable 

ypmen: foe amd during the ecnvice aran 
fuel euccet as ofrerwuse agreed. Port Chargen Pilotages, Agencves, Commuitions c LiL Ae Tegieoeun 
ali eerer was] experira eacept those before stated but whem the veese! pute inte 
coarers incurred thal! te part by the Ceners Furigetiona ordered because of 
rete gtor ‘ ) ‘ ha ¢ 4 decnuse of cargowe carried mr perte witited while veese! is employed under this 
A for Charterers acccairt atter vente! has been op charter for & comiununs period 


sary doarege une + wart, bee @ny exiea Aitings requisite for @ special trade of unurval carga bur 
ry ¢onnege end tears i Sy gtoard vessel Charterere to heve the privilege of cang shifting boards 
oy mekieg gerd any damage (hore 
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nartecere ebmil poy for thi ure and hirw of tre said Vesvel at the rere of 

7 United States Currency per tom on weasels total deaderignt carmnng ea7 uding bunkers and 
summer freelowrd per Calendar Month, commernong on and from the day of her del very alread and wy 

part of Bomar hk. hire tn cmt \ the neur of the day of her tedelivery mm lise goad onder conditwm, ord nary 
r tna, Contireant Ad) Range . Western Meditteranoan s 


werere funters tow ‘ 


St. Lawrenc P ureenathery ue muna ty ppreed Charterers greta give Owners not ers than EMILY C20 T aay 

Ant west of { Me OF <eas A c riot TR Ge Ue Mak oat acd ad eth aes SU SEC URES | 

at we oe : i 1 : Fe INTERN INSURE MIRIER CuiTenty!  pemmnwnni nly in: sdvance. lend’ loraibeclasblihelé iment h er 

sontreal.Chare tro Sener i i ! al time hire to Ke pad for the balance day by day, ay 1 heceemes 

terer $s pri- t c t po ety he Ch ers, oreo wine fal og the punctual and regular neyrment of the 
r PRuBE aie ' were aball he at bberty te withdraw the venvel (rom the service oc the Char 

yileqe to : have om the Charterers Time to count from 2 am on the working dap 

trace outside jh! ‘olloe ce » written : 2 Charteresy of ther Agents belore @ pm. but if required by Charterers they 

a to have the priviege of 1 eviriiatino toch time used to corm ae bore 
Iwo, Charter- ORD = ter nen Pee oR mht FR ltl pe On tert oe etre hep tine h epreer nap eee Charu k ot thei: Ag Ste jee 
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tra insurence + 6B Tear the cares oor cargoes Be latem and/or autarged ty amy dock or at any wharf or place that Charterer of ther 
incurred theres” direct, provided ihe wesre! com aplely ire e'waye afingl et any (one of tide, except at euch plac 

lise : 70 he egrount 


by, Dased on 7 iba the whrle crack of the Vessels Held Deca and uscal places of tne ting (not more than the cen reasorahly stew ard carry). alte 
on valuation 22 eceremm tations foe Soneccargo, Wf carrient oh be an the Charterers) disposal reservirg ony proper and auMeent space tor Shope offcers crew 
1 7 feck e, eppere: furniture, prov aione, stores and fuer Charterers bave the prividege of passengers as fer at accorimodatnons eo Charterery 
ectually prying Ownert ser Gay per parsenger for arcommedations ant meait binwever 1 1s agreed that 
covered by j Weurred 1 the ¢ tothe carriege of peaserwers. Charierere are to bear auch ciek andl yapense 
& That tre shail praser hie enyeree with the utmnat desparch and oe all ve Of customary sasstence with shipe crew and 
Owners which Tne Carter sgh apperied by the Cwrern), shal be under the nrdere ant directions of the Cherterers as regerde em: lovment ond 


1$ maximum j28 waeney, anc (he Vad vtow amd time cee ther ge peoye olor Sot auperr i 
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ents may 
where \( ie Customary for smler cine vessels to pale 
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nM cate any Anes oF entra expenses are 


: ee. CB aly edn 
$5,500,090 00 y che strhed with the condi oink CMs sri lar Ropineetithe Oeney aholian eee scans 


receiving ¢ MP necessary, make @ change in the appainiments 


2 re bo nave permite TO appoint B Supercarge. who email sccompany the vessel and ere that vovages ere proreruted 
$3.09 BS wath the ” : ! rp Be Fae hed wih Gree ere nommmetes on Bet peeme ar oe peneded for Capers tate Chertercre parne et the 
: 128 r ; wetoel Bilote and Customs (were and alec. when puthar oh Agents, to victust Telly 


* 4 Poreman, etc. Uhartere Peying at the muwmeme melee meal ior all. 
tererg aball duemish the Captan from time to time won ef require inpractone end peling @rectone in writing and the 
Captain shat been w full and correct Lg of the voraze or voyages, which art to be patent to the Charter or ther Agerta, and furnish the Char- 


terers. ther Fille or Percargo, when fequired, with & true copy of daily Logs, showirg@ the course of the veseel and distance run and the one. 
eemption of foe 


12 That the Captain ehall wee @ligence im caring for the ventilation of the cargo 


1S Fren-theherereere pret tew ether operas t-anteneng~tiey ei petee hen —feartine—povied—ory 3 


wer thal voveges are protecuted 
teh e OWertesera guring of the 
Agents, to victual Tally 


Wath Phe oe framers Ve te on Be fuerished woh free arenwreais: 
Abyr far bie # to ected Pilots ead Curtore (were 
rortorea bereman, ete Charterers paying at the werent ee OTT mal } 
Thar (he Crarterers shall furnish the tan from time to tme wth on requisve instructions pn rechora on eriting. and the 
Captian shall been @ fol ang correct beg of the wovaze of woveges which are to be Patent to the Charterers or ther Ageria and furnish the Ohar- 
Agerts of Supercargo, when required wit @ true copy Of daily Logs, showing the course of the vessel and distance ran and the coe. 


tevuted 
PO hawe Even written mites of vend: i 
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riturned in Chacterers at Part of Crat. ememues fre reetras at Princee Kulera and Perpie on 4 all dangers and accidents of the Smeg 
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Berpore of pevirg bie ore 
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Clauses Nos, 29 through 27, noth Inclusive, as attached, are to be considered fully ineornarated in 
this charter, 
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When yessel leaves yard, sawe will consume for first 36 hours; 


a : 2 Marine Diesel eae as 


36 hrs. - 14 days IFA 4N0 i 
15/30 days : IFO 1000 
From there on . IFO 1200 


Differential of price of bunkers between bunkers as outlined above and IFO 1200 
wi.\_be-for Owner's account. ee ne, ce 

Bunkers on redclivery sufficient to reach nearest bunkering installation. funker 
price at Charterers' current contract price at redelivery, if Vessel bunkers after 
delivery same to be at Charterers' current contract price. 


Charterers' privilege to take on bunters prior to delivery at Owner's time, provided a 


this does not inter‘fere in any way with activities at the yard. 


Owners warrant that this vessel or any other controlled vessel has not called Cuba 
or North Vietnam ports or place after January 1,1962, nor will enter any such port 
or place-prior to completion of loading under this charter party. 


It is understood Vessel is approved for grain without fittings and can carry ore 
in alternate holds. 


An on-hire survey is to be held at the delivery port by an impartial survevor who 
will submit a survey report to both parties. At the redelivery port, a survey is 
to be held also in the aforementioned manner. Time and expenses for the survey to 
be borne equally. Le : 


Charterers are not to be responsible for stevedore or other damage to the Vesse) + -- 7! 


unless notified in writing by the Master at time of occurence of damage; Haster ig 9s) 


to cooperate with Charterers and Agents in givina prompt notice of claim in writina 
SO PSPEy COUSTNA damagu, 


New Jason Clause, New Both-To-Blame Collision Clause, Chamber of Shipping War Risk 
Clauses No. 1 and 2, and Canadian Clause Paramount, are to be considered part of 
this charter party and are to be included in Bills of Lading issued hereunder. 


Charterers have the privilege of flying their house flaq and painting their markina: i 


on Vessel's funnel and are to restore marking before redelivery at Charterers' time 
and expense. : . 


Cost of radiograms sent by Vessel on Timecharterers' behalf to he for Charterers' 
account. 
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In the event of accident, danger, dewige or diaster before or after covrenee- 
mont of th: vayoqe resulting fren any cleuse wuatsoever, whether dua to revligence < 
or not, for wich or for the cansequenecs af which, the carrice is not resnonsivle, 

“hy statute, contrect, or otherwise, the quads, shippers, coasiauces or owners of 
the quods shall contribute with the carrier in qensral average te the payment of 
any sacrifices, losses or expenses of a qeasral averene nature that nay be ar in- 
curred, and shal) pauy Salvage and special charges incurred in yespact of the qoads. 
lf a selving ship is ommed or operated by the carrier, salvage shall be paid 
- as fully as if such salving ship or ships belonged to strangers, Such daposit 
s the carrier or his agents may decm sufficient to cover the estimzted contribution 
of the yosds and any selvane and special charges thereoa shall, if required, be 


made by the goods, shippe TS, consiynees or owners of ihe goods to the carrier he- 
fore delivery. : . : 


HEM ECTH-TO-PLAC_COLI.ISTON CLAUSE 


If the liability for any colision in which tia vessel is involved while performing 
this Gill of Léding fails to ho determified in accordance with the laws ‘of the Untied 
States of Amorica, the following clause shell apply: 
"Vf the ship cones into collision with enather shin as a result of the negti- 
gence of the other snip and any act, neglect or default of the Master, lariner, 
Pilot or the servants of the Carrier in the navigation or in the managenent 
‘of the ship, the Osners ef the goods carried hereunder will indaanify the 
Carrier against a1] loss or liability to the other or non-carrying ship or 
her Owners insofer as such loss or liability represents loss of or damage to 
 * or.any claim wnatsecver of the Oyners of siad goods paid | or nayalic by the ~ 
“other or non-carrying ship or her Owners to the Oxners of the said goods and ¢ : 
set off, recouped or recavered’ by the other or non-carrying ship or her O.mers © 
as part of their claim Salad the carrying shin or Carrier" ; ( 
The foreqoing provisions Shall alsa apply where the GQuaers, Operators or those in 
charge of the ship’ ar’ shins objects other than, or in addition to, the colliding 
ships or objects are at fault in respect to a collision or contra we 


WAR_RISK CLAUSES oe ee m4 


y. Ho Bills of Lading to be signed for any blockaded port and if the port or ee 
charge be declared blockaded after Bills of Lading have been signed, ov 7f the port ; 
to which the ship has heen ordered to discharge either on siqning Bills of Lading 
or thereafter be one to which the ship is or shall be prohibited from going hy the 
Goveringnt of the Ration under whose flag the ship sails or by any other Government, 
_ the Owner shall discharge be cargo at any other port covered by this charter party 
is ordered by the Charterers (provided such other port is not a blockaded or pro- 
hibited port as above- centionel. and shall be entitled to freight as if the ship 
had discharged “at tie port or ports of discharge to which’ she was originally ordered 


7 
t 
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2. The ship shall have liberty to comply with any orders or Givections as to .-. 
_Ueparture, arrival, routes, ports of call, stopnages, destination, delivery or other 
wise howsoever give n by the Governaent of the flation under whose flay the vessel sai 
-c* any department thereof, or any person acting or purporting to act with the autio 
. ity ‘of such Government or of ay department thercof, or by any comaittee or person _ 
having, under the terms of the Yar Risk Insurance on the ship, the right to give 
such orders or directions and if by reason of and in compliance with any sach orde 
or directions anythitia is dono or is. uot done. the sauce shall he deemed a deviation 
and delivery in accordance with such ardars or direction shal? be a Oat nant oF 
the contract voyage and the freight shall be payable accerdingly: = ve 
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ChIAOT AML CLAUSE PAtesguiT, 

This Bill of Ladina, so far as it relates to the carrfcae of aosds by water, 
shall have effect, subject to the provisions of the Hater Carriage of Roots fet, 
1936, enseted by the farliement of the Deuinien of ae. ewhich shall ba decued - 

. to tre Thearperated herain, and nothing herein contained shall be deasod a surrender 
‘hy (he carrier of eny ef its riahis ov fimmmities or en increate of any of its 
rerponsthi lilies ov lichilitdes uster the saigh Act. If any tera of this Gill of 
Ladin be rcpt to said Ack Lo any oxtent, och tomas hol) ba votd to Ghat 
Gxlont bas im further. 
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Exhibit A 


"ABBENGDUM NO Y 


Referring to Charter Party dated New York, _December 18, 1969 between Constellat- 


_ ton Maritime Agencies, Inc. as “Agents for Owners of “AGIA ERINI II" and Emerald 


' Shipping Corpe:ation 


| 


| IT IS HEREBY MUTUALLY UNDERSTOOD AND nGnesD THAT: 


: In terms of the insertion in line 10 the following 
ee specifictions have been established: 


Freeboerd (Summer): ‘ 13*-11 1/2 

Full Load Draft (Summer) MLD: 35'-00 1/4 

Full Load Draft (Summer) EXT: 35'-01 1/8 

Full Load Displacement: eye LT: 

Light Weight: * 7,945 LT 

Dead Weight: «323904 LT 

"Registered Net Tonnage: 12,645 Tons 

Registered Gross Tonnage: 18,628.12 Tons 

Length Overall: oo A 

Moulded Breadth: 82" it 7/3! 

Moulded Depth: 48' 10 5/8". 

Speed: - - About 14.7 Knots 

Consumption: i About 39/40 Tons IFO 1200 - ..- 
eT “Seconds and 2 Tons Diesel 

0i1 


_All other terms, conditions, exceptions of said Charter Party to remain unal- 
tered and in full force and effect. 


EMERALD SHIPPING CORPORATION 
BY: GOTAAS-LARSEN, INC. 
AGENTS ONLY 
‘ 


l6a 
Exhibit A 


(G-L #27) 


September 18, 1970 
ADDEN DY Hou? 
Referring to Timecharter Party dated New York, New York, Decenber 18, 1969, for 
he m/s “AGIA ERINI II" between CONSTELLATION MARITIME AGENCIES, INC., As Agents 
or Owners and EMERALD SHIPPING CORPORATION, Charterers, 
IT IS HEREBY MUTUALLY UNDERSTOOD AND AGREED THAT: 


1) Charterers exercise their option in accordance with lines 14/15 
: of the above charter party. : 


2) The above charter is converted into a timecharter of minimum 48 
months maximum 50 months duration. 


3) The average rate of hire paysvic for this period counting retro- 
actively to the delivery of the sip on 4/30/1970 will be $3.50 
per ton. 


4) Charterers will pay the revised rate of $3.5872091 for the 
remaining time of the charter party commencing 9/30/1970. 


11 other terms, conditiens, exceptions and addenda thereto of said charter party 


oO remain unaltered and in full force and effect. 


° 


MERALD SHIPPING CORPORATION C.wsTt220T on) Maatinageweres lig 
BY: GOTAAS-LARSEN, INC, 
AS AGENTS ONLY Ae Agents Foe Onast2s 


a od . . 
[headae sa Tae 


: AL ( 


Robert W.. Tyd-Vice-President 
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SKAARUP CHARTERING CORPORATION 
errs 21 WEST STREET 
rgsemeaens "New Yous. N. ¥. 10006 outit saeeins 
pecey i “SAARC wear mew V3 Me 
an poke aoe Seine 
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CBOE RM IMOCHEE FO Tm Ce4segeeesn 


January 3, 1972 
(G-L #27) 


ADDENDUH NO. 3 
en elt 


Referring to Timecharter Party dated New York, New York December 18, 


1969, for the W/S "AGIA ERINI II" between CONSTELLATION MARITIME 


AGENCIES, INC., As Agents For Owners and EMERALD SHIPPING CORPORATION, 


Charterers, 


IT IS HEREBY MUTUALLY AGREED AND UNDERSTOOD THAT: 


As of the termi 2z'ion of the current voyace (pres- 
“ently expected to be about January 28, 1972) Gotaas 
Larsen A/S Oslo is hereby substituted for Emerald 
Shipping Corporation, Liberia, as Charterers. 


All other terms, conditions, exceptions and addenda thereto of said 


charter party to remain unaltered and in full force and effect. 


EMERALD SHIPPING CORPORATION "CONSTELLATION MARITHE AGENCIES, Inc. 
BY: GOTAAS-LARSEN, INC. As Agents for Gmers 


AS AGENTS ONLY - . 
a ie : 


Rébert Ww. es President 


GOTAAS-LARSEN A/S , 


ee 


8ole Pettersen, Man. Director 


‘ 
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SKAAUTY CIULATEUING © ORPOLEATION 
"Rell INSS 


s .€53 45: 9333 ' 475 STEAMBOAT ROAD 
ze Dodd eset . 


trex Greexwicit, Conn. 06830 Cart s008e59e5 

3>S4 897 © 2 70 “SRAaP CHART ~ a 

“ag 479 29.9 wa daw ric } CALE WIEN, Comm, 
—_ * 

& Od E99 one si 


Hay 25, 1973 
G-L. $27 


ADDENDUMNO. IV 


Referring to Timecnarter Party dated New York, flew fork December 18, 1969, 
for the m/s "AGIA ERINI II" between CONSTELLATICN MARITIME AGENCIES, INC. 


as Agents for Owners and GOTAAS LARSEN A/S Oslo, Charterers. 


IT IS HEREBY MUTUALLY UNDE oo ue SND AGREED THAT: 
Effective June 1, 1973 
1) The period covered by this charter party will 
be extended for six (6) vears two (2) pgs 
more or less at Charterers option as of June 1, 
1973. 


2) Hire to be paid at the rate of U.S. dollars four 
- ($4.00) per dead weight ton per calendar month 
as of June 1, 1973. 


Overtime - U.S. dollars one thousand (51,000. 00) 
per calendar month as of June 1, 1973. - 


Lines 32 *hru 34 - of charter party to be amendad 
to read "within institute warranty lini ts (as pre- 

- gently constituted or as ray be widened in the future) 
excluding Cuba, Isreal, North Vietnanz and North Korea 
(unless circumstances should be normalized during 
charter period) also excluding Great Lakes”. 


5) Line 147 - of charter party right hand margin delete 
"cleaning of holds”. 


All other terms, cor“itions, exceptions of said charter party to 
remain unaltered anc jin full force and effect. 


GCTAAS-LARSEN, INC., as Agents 
for and on behalf of ; 
GOTAAS-LARSEN.A/S / 
a ae 
ae 


os janis We. lye; Vice President 
f * 


’ 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TRAMP SHIPPING CO., INC., 


Plaintife, Index No. 75 Civ. 1549 
~against- 


AMENDMENT TO COMPLAINT 
GOTTAAS-LARSEN A.S., SANKO STEAM- 4 


SHIP CO., LTD., PARABOLA SHIPPING : TY 
UK LTD., HIMOFF MARITIME ENTER- \ 
PRISES, LTD., MARDOFF PEACH LTD. , 


as 


Defendants. 


VR. €or Ee oe i he date Pens CT hee 


Plaintiff, TRAMP SHIPPING CO., INC., by its attorneys 


POLES, TUBLIN, PATESTIDES & STRATAKIS, for its amendment to 


its complaint alleges as follows: 


£ 


ee ere er hao, oral ese Oe Ph eee eed Sea ek 


~ 


The relief prayed for in the. complaint is deleted 


‘I. 


Ux 


and instead, the following matter is Pleaded; 


Yom nantie.g 


WHEREFORE, plaintiff prays that: 


@. Defendants be summoned to appear and answer 


the complaint. 


a 
Ses 
fe 
oe 
i: 


o> 
+ 


Rebs re: Tg spay NOR 


PEK see 


an b. An order be issued to compel all defendants to 


proceed to arbitration of plaintiff's claim in a consolidated 


‘ ‘ = : allie me 
arbitration. Wie ee 


_@.(1) In the event defendant GOTAAS LARSEN A.S. . 


- ig 


cannot be found within the district, process be issued to 


attach goods and chattels, or credits and effects belonging 


to GOTAAS LARSEN A.S. up to $2,700,000.00 in the hands of 


an 
~ 


- ‘' GOTAAS LARSEN INC. a ee Gets eee 
122 East 42nd* Street 
New. York, New York 10017 


s 
ty <h 


A > 
s 
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and in the hand: of ' 


CHASE MANHATTAN BANK 
422 Lexington Avenue 
New York, New York 


Cottier Te 
nant at 
‘ 


Ryo 


wets 
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Pursuant to Supplementary Rule B of the Federal Rules 


Civil Procedure. : 


c.(2}) In the event that Defendant PARABOLA SHIPPING 


UX LIo., cannot be found within the district, process be 


~ 


issued to attach any goods and chattels or credits and effects 
belonging to PARABOLA SHIPPING UK LTD. up to $2,700,000.00, 


in the hands of 


HIMOFF MARITIME ENTERPRISES, LTD. 
645 Madison Avenue ae 
New York, New York a cee ay 


Pursuant to | Rule B of the Federal Rules of es 


Procedure. 


= nonsiih Suara CC Ot ie tt th ety tc, ct 
peace eee ~ * 


LTD., cannot be found within the district, process be issued 


to attach any goods and chattels or exredits and effects 


pad. 


, 


ae a 
c.(3) In the event that defendant MARDOFF PEACH , “| 
| 


belonging to MARDOFF PEACH LTD., up to $2,700,000.00, in the °¢ 


CL, 


WEIL 


hands of 


HIMOFF MARITIME ENTERPRISES, LTD. 
645 Madison Avenue 
New York, New York 


eet 
mind 


Sa 


« 
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pursuant to Supplementary Rule B of the Federal Rules er Civil 


Procedure. 


° 


i 


d. Judgment be entered for the Plaintiff against 


5 


$2,760,000.00, and: for. such: other relief as may be just and 


proper. 


ou 3% 


pee 


' Yours, etc. 


2 


POLES, TUBLIN, PATESTIDES 
& STRATAKIS 

Attorneys for Plaintiff 

TRAMP SHIPPING CO., INC. 

Offioe and P.O. Address 

46 Trinity Place 

New York, New York 10006 

(212) 943-0110 


= 
2 


PERS ORES 


= 


By I pO ee Pra i. 


A Member of the Pignr 


2, 


Dated: New York, New York 
March <5 7 £975 
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each defendant severally and jointly in the amount of 
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UNITED STATES DISTRICT COURT ‘ 
SOUTHERN DISTRICT OF NEW YORK 
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TRAMP SHIPPING CO., INC., 


Plaintiff, 73 (Civ. 1549) — Hew 


-against- 
ANSWER TO AMENDED 

GOTAAS-LARSEN A/S, SANKO 3 *=AM- : COMPLAINT AND CROSS 

SHIP CO., LTD., PARABOLA $‘1PPING CLAIM 

UK LTD., HIMOFF MARITIME ENTER- ea ei 

PRISES, LTD., MARDOFF PEACH LTD., 


Defendants. 
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Defendants, HIMOFF MARITIME ENTERPRISES, LTD., and 
“PARABOLA SHIPPING (UK) LTD., by their attorneys, VINCENT, 
BERG, RUSSO, MARCIGLIANO & ZAWACKI for their answer to the 
amended complaint of the plaintiff, TRAMP SHIPPING CO. INC., 


respectfully alleges upon information and belief as follows: 


1. Admit the allegations contained in paragraph l : 
of the complaint. \ i 
2. Deny knowledge or information sufficient to form \ 5 
a belief as to the allegations contained in paragraph 2 of the 4 
complaint. q 
3. Deny knowledge or information sufficient to =| 


form a belief as to the allegations contained in paragraph 3 
of the complaint. 
4. Deny knowledge or information sufficient to form” 

a belief as to the allegations contained in paragraph 4 of 

the complaint except admits on information and belief that de- 
fendant PARABOLA SHIPPING (UK) LTD. subchartered from defendant 
SANKO STEAMSHIP CO. LID. and that @efendant HIMOFF MARITIME ENTER~ 


PRISES, LTD. subchartered the vessel to defendant MARDOFF PEACH LTD. 


5. Deny the allegations contained in Paragraph 


the complaint. 

6. Deny the allegations contained in Paragraph 

the complaint. 

7. Deny knowledge or information sufficient to 
form a belief as to the allegations contained in Paragraph 
7 of the complaint, 

8. Deny the allegations contained in Paragraph 

the complaint. 

9. Deny the allegations contained in Paragraph 

the complaint. 

10. Deny knowledge or information sufficient to 
form a belief as to the allegations contained in Paragraph 
£0 of the complaint. 

AS AND FOR AN AFFIRMATIVE DEFENSE 
DEFENDANTS PARABOLA SHIPPING (UK) 
LTD. AND HIMOFF MARITIME ENTER- 
PRISES, LTD. ALLEGE AS FOLLOWS: 

ll. Neither PARABOLA SHIPPING (UK) LTD. nor HIMOFF 
MARITIME ENTERPRISES, LTD. has a contractual relationship 
with the plaintiff nor have they agreed in writing to arbitrate 
with the plaintiff. No demand for arbitration has been made 
by THE SANKO STEAMSHIP CO., LTD. with whom defendant PARABOLA 
SHIPPING (UK) LTD. has agreed to arbitrate disputes. 

AS AND FOR A CROSS CLAIM BY PARABOLA 
SHIPPING (UK) LTD. AND HIMOFF MARITIME 
ENTERPRISES, LTD. AGAINST DEFENDANT 
MARDORF PEACH LTD. IT IS ALLEGED ON 
INFORMATION AND BELIEF AS FOLLOWS: 

12. That at all relevant times MARDORF PEACH LTD. 


was subcharterer of the M.V "AGIA ERINI II" from HIMOFF 


Answer to Amended @®mplaint and Cross-Claim 
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MARITIME ENTERPRISES, LTD. Said Charter Party entered into 

in the City of Montreal on September 13, 1974 is identical 

in all relevant details to Charter Party entered into with 

PARABOLA SHIPPING (UK) LTD. and SANKO STEAMSHIP CO., LTD. 
13. Plaintiff's complaint further alleges that 


as a result of defendants' negligence and breach of warranty, 


plaintiff's vessel suffered damages amounting to about $2,700,000.00. 


14. If HIMOFF MARITIME ENTERPRISES, LTD. or PARABOLA 
SHIPPING (UK) LTD. should be held liable to plaintiff for 
negligence and/or breach of charterparty warranty, which 
liability is expressly denied, such liability will have 
been brought about and caused by the negligence and/or 
breach of warranty of defendant MARDOFF PEACH LTD. 

15. If as a result of the matters alleged in 
the complaint (attached hereto) and in this answer HIMOFF 
MARITIME ENTERPRISES, LTD. or PARABOLA SHIPPING (UK) LTD. is 
held liable to plaintiff for any or all damages alleged then 
defendant MARDOFF PEACH LTD. is liable to indemnify HIMOFF 
MARITIME ENTERPRISES, LTD. and/or PARABOLA SHIPPING (UK) 
LTD. together with attorney's fees. 

WHEREFORE, defendants PARABOLA SHIPPING (UK) 

LTD. and HIMOFF MARITIME ENTERPRISES, LTD. demand: 

1. Judgment be entered dismissing the complaint 
of the plaintiff against defendants HIMOFF MARITIME ENTERPRISES, 
LTD. and PARABOLA SHIPPING (UK) LTD. with costs and disbursements 
of this action. i 

2. That in the event judgment is rendered in 
favor of plaintiff, that such judgment berentered against 


defendant MARDOFF PEACH LTD. for all damages plus interest 


and costs. 
3. That in the event judgment is entered against 
PARABOLA SHIPPING (UK) LTD. and/or HIMOFF MARITIME ENTERPRISES, 


LTD. that PARABOLA SHIPPING (UK) LTD. and/or HIMOFF MARITIME 


ENTERPRISES, LTD. have judgment over and indemnity as against 


MARDOFF PEACH LTD. plus interest, costs and disbursements 


and attorney's fees. 

4. In the went arbitration is ordered to commence 
between PARABOLA SHIPPING (UK) LTD. and any other party 
or HIMOFF MARITIME ENTERPRISES, LTD. and any other party 
that arbitration also be ordered by the court as between 
HIMOFF MARITIME ENTERPRISES LTD. and MARDOFRF PEACH UTD. 
pursuant to their Charter Party agreement dated September L3, 
1974 and attached hereto as Exhibit "A". 

5. Such other and further or different relief 
as may be just. 


Dated: New York, New York 
May 22, 1975. 


VINCENT, BERG, RUSSO, 

MARCIGLIANO & ZAWACKI 

Attorneys for Defendants 

PARABOLA SHIPPING (UK) LP). 

and HIMOFF MARITIME ENTERPRISES, LT 
127 John Street 

New York, New York 10038 


BY 
FRANK M. MARCIGLIANO 
Member of Firm. 
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ener SCANDIA SHIPPING AGENCIES LTO. 
249 919) STCAMSHID AGENT AND ENOCERS 
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ORIGINAL Gin d 


Approved iy the New York Produce Fxehange 
November €th, 191 }——-Amended October 20th, 1921) Auguet 6th, 1931) October Ird, 1946 
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2? = . * 
o. RLOER YO CHARTER PARTY DATED PUNTHEAL, SEPTEMBER 13TH, 1974 - BV." SACTA ERINT Tre 


Cleuse 29: Bunkers on delivery and rodelivery es on board, epproximetely tho eans 
quantities both ends. Sane ptices to apply for delivery and redelivery, 
1.@. U.S. OOLLARS SEVENTY-FIVE ($75.00) per long ton for I.F.0. and 
U.S. DCLLARS ONE HUNDRED AND TEN ($110.09) per long ton for diesel. 
Cherterers privilege to bunker vessel at Hamourg for their account chile 
discharging, provided it does not interfere uith the discharging. Ccners 
privilege to bunker for their account et the port of redelivery, proviced 

- . 4t doee not interfere with the discharging. 


Cleuse 30: Cherterers are not to be responsible for stevedore or other damage to 
. the vessel unless notified {n writing by the Mester et time of occurrence 
of detage. Master {s to cooperate with Cherterers and Agents in giving 
prompt notice of claim in writing to party causing demege. 


Clause 31: " Hire to be remitted to: - 


Himoff Maritimo Enterprisss Limited 
Account: 121-101-0742 


With the Chase Manhattan Bank, 
120 World Trade Cantro Concourse, 
New York Z 


Attentions fr. Charles Kecler, Vice Presidant 


And ts immediately full rate cable edvise Seneficilary through Chase 
Manhatten Benk, 120 World Treda Centre Concourse, New York, with 
value date same cate ss remittance. 


- Cleuse 32: Vessei's Description: (Perticulers all about) 
@.V. “AGIA ERINI I1* 


‘= Greek Flag 

Built 1979 

31,904 totel daadwaight 

35 feet 1.1/6 inches draft 

1,361,054 cudic feet grain 

plus 147,924 cubic feet in bleeding wingtenks 
6 holds/6hatches 

12 xX S tons winches/derricks; t.p.i. 100 

S99 feat 1 inch length overall 

64 feet OO inches bean 


Clause 33: Neo Jascn Cleuse; New Scth-to Sleme Collision Clauses ChezSer of Shipaing 
War Risks Cleuses tiaos. 1 and 2, are to be considered psert of this Charter 
Party and are to be included in Bills of Leading issued hereunder. 


.Cleuse 34: Cherterers to reieburees Ooners with en emount upto $27,000.00 towards extre 
insurance assessed by the Undareriters, for treading Churchill. Qzeners 
evontuelly to support such extre insurance Sy Undereriters' invoices. Any 
excess over §27,000.00 is to ba absorbed by the Ouners. 
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Clevee 35: 
shifting between loading porta. 


Clauss 36: 
and cerry ore in alternats holds. 


Clavee 37: 


It is undorstood vessel is approved for 


las 
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"se RIDER: TO CHARTER PARTY CATED MONTREAL, SEPTEMBER 13TH, 1974 = MV, #AGTA_ERINI 17" 


Veesel to be left in cefo Seevorthy trim to Mester's satisfaction for 


grein loading without fittings 


An on-hire survey fe to bs held at Hamburg by impartial surveyor tho 


will eubmit his survey report to both parties. 
-@ eurvey ie to be held elso in the aforementioned mannar. 


At tho redelivery port, 
Time end 


expenses for the survey to be borne equally. 


Cleuse 38: 
Charterere account. 
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carrier before delivery, 


Coet of rediograms sent by vossel for Tins Cherterers behalf to be for 


consequences of whieh, 
owners of the goods 
es, of expenses of a generg] average 
harges incurred in tespect of the goods. 


such salving ship ec ohipe 
he estimated contribution of 
the goods, shippers, Coasigsees e¢ 


ROTH TO BLAME COLLISION CLAUSE. tf the liability for any collision ta which the vessel la involved while per- 


ferming this Bill of Leading falls to be determined in accordance wit 


foliowing clause shall apply :— 


h the laws of the United States of America, the 


If the ship comes into collision with another ship as @ result of the Degligence of the other ship and say act, 


weglect of defauli of the Master, mariner, pilet or the servants of the 


Cartier in the Navigation er in the maenege- 


ment of the ship, the owner of the foods carried hereunder will Indemnily the Carrier a H 
é ) if gelnst all loss or Lisdility ¢ 
the other oc hon-carrying ship of her owners in eo fer 23 such lowe or hadthty represents loss of, or damage pogemnle 


claim whatsoever of the owners of said goods, paid of 
owners of anid goods and set of, piecused of recovered 
their claim against the earrying ship or Carrier. 


The foregoing provisions shall also apply where the Owners, Operators 
ether than, or in ecdition to, the colliding shipe er objects are at feult ia 


WAR RISKS CLAUSE. “1. 
declared blachaded after Bills ef Ladin 
either oa signing Lut 


ayable by the other or non-carrying ship or her owners te the 
z the ether or Boa-carrying ship or her owners a6 part ef 


or thoee ip charge of any ship er ehipe of objects 
Feepect to a collision of contact. 


to discharge 
Government 
t{ scy other 
f prohidiied 
discharge be 


“2. The chip shall have liberty to comply with any orders of directions as to departure, arrival, rostes perts of 
call, steppeges, destination, delivery of otherwise howsocrer given by the Government of the Nation under whose ag the vessel 
salle or amy department thereof, cr any Berson acting of purporting to act wish the authority of auch Covernmert eo of 
any Cepartment thereof, of by any committee or Dereon hevime, uacer the terme ef the Wer Risks Insurance on the thir 
the right to give euch orders or cizections and if hy resson of und ia cormnicance with any such orders of directions ancthing 
ba done oF iv mot dune. the same shel! Met be deemed a desiaticn, and Celery im accordanze with such erdere or ditvections 
obs!) be a CulAlimen: of the contract voyage and the frenght shall Le payable accordingly.” (C.S.U.K, London—-ié6th Sestember, 


emeey esi 


t 
' 
' 


a 
a 


CONSTELLATIO 


re 
b 
eo 
fe 
% 
) 
by 
2) 
b+ 
Pa 
fj 
o) 
toh 
YY) 
et 


INC. 


/ 


"RIDER 10 TINE CHARTER PARLY DATED NEY YORK, N.Y., DECUWER 18th, 1969 FOR THE 
29a = m/s “AGIA FRINI TI" ae 


i oe 29. When vessel Veaves_ Solis: , same will consume for first 36 jours: 


sey << oe aS Le eth eee “Marine Diese? ee 
36 hrs. - 14 days i 

15/30 days ho 8 ee _. 1¥FO 1000 

From there on -_ ‘ ; TFG. 1200 


Differential of price of bunkers between bunkers as 
will be for Owner's account. Lee 


Bunkers on redelive ry sufficient to reach nearest hunker tng installation. fy per 
price at Charterers' current contract price at redelivery, if Vessel bunkers af fter 
delivery same to be at Charterers' current-contract price. .o 
Charterers' privilege to take on bunkers prior to delivery at Owner's time, previ ‘dod. 
ons does not acerrare in any way with activities at the yard. i] 
unsere werrant tat this vessel or any aher contro} led vessel has not calied Cuba re 
or North Vietnam ports or place after January 1,19&2, nor will enter any such gender ~" 
ail piace prior to completion of loading under this charter party. 
It is understood Vessel is approved for grain without Fittings and can carry ore 

2 alternate holds. 


: —-- cee 4 = 


* <1 ~ = =* ae < 


An on-hire $s survey is to be held at the delivery eork by an ee surveyor wie 
will submit a survey report to both parties. At the redelivery port, a survey is 

to be held also in the aforementioned manner. Time and expenses for the survey tu | 
be borne een —- fo ae et : Le : 


Charterers-are not to be responsible for stevedore or other danage to the Vessel § 4 7 
unless notified in writing by the Master at time of occurence of damage; Master is 
to cooperate with Charterers and Agents in_qivina prompt notice of claim in writing 
to party causing damage. 


New Jason Clause, New Both-To-Blame Collision Clause, Chamber ‘of Shinning | Mar Risk 
Clauses No. 1 and 2, and Canadian Clause Paramount, are to be considered part of 
: ths charter party and are to be included in Bills of Lading issued hereunder. 


Charterers have the privilege of flying their house flaq and paint ing their m marking 
en Vessel's funnel] and are to restore mains parnre redelivery - Charterers’ time 
and expense. oe ; 
Cost of radiograms sent by Vessel] on + eechartarers behal’ to he fie Charterers 
aceon: , : 
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; - -AD D EN D U r N 0 I 
Referring to Charter Party besnaps New York, December 18, 1969 between Constellat- 
fon Maritime Agencies, Inc. as Agents for Owners of. "AGIA ia II" and Emerald 


" Shipping Corporation 


| me ne 


| IT IS HEREBY MUTUALLY UNDERSTOOD AND AGREED THAT: 


? In terms of the insertion in line 10 the following 
. final specifictions have been established: 


Freeboard (Summer): 13'-11 1/2 
Full Load Draft (Sunmer) MLD: 35'-00 1/4 
35'-01 1/8 
Full Load Oisplacement: 39,249 LT 
Light Weight: F345 ty 
Dead Weight: 231,904 LT 
‘Registered Net Tonnage: 12,645 Tons 
Registered Gross Tonnage: 18,628.12 Tons 
Length Overall: Soo" 01" - 
Moulded Brerdth: 83' 11 7/8" 
Moulded Depth: 48° 10 5/8". 
Speed: - : About 14.7 Knots : 
Consumption: About 39/40 Tons IFO 1200 - -- 
2B Seconds and 2 Tons Diesel 
0i1 


All other terms, conditions, exceptions of said Charter Party to remain unal- 
tered and in full force and effect. 


EMERALD SHIPPING CORPORATION 
BY: GOTAAS-LARSEN, INC. 
AGENTS ONLY 
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AGENCIES » AS Agents For Quuners 


hartenees, 


IT IS HEREBY HUTUAL 


New Yora, N.Y. 
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UNITED STATES DISTRICT COUR? 
SOUTHERN DISTRICT OF NEW YORK 


TRAMP SHIPPING CO., INC., 


Plaintiff, 73 Civ. 1549 - HFW 


~against- 
ANSWER TO AMENDED 
GOTAAS-LARSEN A/S, SANKO STEAM- : COMPLAINT AND CROSS 
SHIP CO., LTD., PARABOLA SHIPPING CLAIM 
UK LTD., HIMOFF MARITIME ENTER- : oe Re a 
PRISES, LTD., MARDOF™ PEACH LTD., 


Defendants. 


Defendants, HIMOFF MARITIME ENTERPRISES, LTD., and 


PARABOLA SHIPPING (UK) LTD., by their attorneys, VINCENT, 


eAadiarine RN dF 


BERG, RUSSO, MARCIGLIANO & ZAWACKI for their answer to the 


ces 


amended complaint of the plaintiff, TRAMP SHIPPING CO. INC. 


wiggle a? 


respectfully alleges upon information and belief as follows: 


1. Admit the allegations contained in paragraph 1 


ny tee 


soe 


of the complaint. 
2. Deny knowledge or information sufficient to form 
a belief as to the allegations contained in paragraph 2 of the 


complaint. 


wiped 2 speaene 3+ 


3. Deny knowledge or information sufficient to 


y 
4 


form a belief -s to the allegations contained in paragraph 3 
of the complaint. 

4. Deny knowledge or information sufficient to form’ 
a belief as to the allegations contained in paragraph 4 of 
the complaint except admits on information and belief that de- 
fendant PARABOLA SHIPPING (UK) LTD. subchartered from defendant 
SANKO STEAMSHIP CO. LTD. and that “@efendant HIMOFF MARITIME ENTER~ 


PRISES, LTD. subchartered the vessel to defendant MARDOFF PEACH LTD. § 


5. Deny the allegations contained in Paragraph 
the complaint. 
6. Deny the allegations contained in Paragraph 


the complaint. 


7. Deny knowledge or information sufficient to 


a belief as to the allegations contained in Paragraph 
the complaint. 
8. Deny the allegations contained in Paragraph 
complaint. 
9. Deny the allegations contained in Paragraph 
complaint. 

10. Deny knowledge or information sufficient to 
form a belief as to the allegations contained in Paragraph 
10° of sche) complaint. 

AS AND FOR AN AFFIRMATIVE DEFENSE 
DEFENDANTS PARABOLA SHIPPING (UK) 
LTD. AND HIMOFF MARITIME ENTER- 
PRISES, LTD. ALLEGE AS FOLLOWS: 

ll. Neither PARABOLA SHIPPING (UK) LTD. nor HIMOFF 
MARITIME ENTERPRISES, LTD. has a contractual relationship 
with the plaintiff nor have they agreed in writing to arbitrate 
with the plaintiff. No demand for arbitration has been made 
by THE SANKO STEAMSHIP CO., LTD. with whom defendant PARABOLA 
SHIPPING (UK) LTD. has agreed to arbitrate disputes. 

AS AND FOR A CROSS CLAIM BY PARABOLA 
SHIPPING (UK) LTD. AND HIMOFF MARITIME 
ENTERPRISES, LTD. AGAINST DEFENDANT 
MARDORF PEACH LTD. IT IS ALLEGED ON 
INFORMATION AND BELIEF AS FOLLOWS: 

12. That at all relevant times MARDORF PEACH LTD. 


was subcharterer of the M.V "AGIA ERINI II" from HIMOFF 


Answer to Amended @®mplaint and Cross-Claim 


23a 


MARITIME ENTERPRISES, LTD. Said Charter Party entered into 
in the City of Montreal on September 13, 1974 is identical 
in all relevant details to Charter Party entered into with 
PARABOLA SHIPPING (UK) LTD. and SANKO STEAMSHIP CO., LTD. 
13. Plaintiff's complaint further alleges that 
as a result of defendants' negligence and breach of warranty, 
plaintiff's vessel suffered damages ea to about $2,700,000.00. 
14. If HIMOFF MARITIME ENTERPRISES, LTD. or PARABOLA 
SHIPPING (UK) LTD. should be held liable to plaintiff for 
negligence and/or breach of charterparty warranty, which 
liability is expressly denied, such liability will have 
been brought about and caused by the negligence and/or 
breach of warranty of defendant MARDOFF PEACH LTD. 
15. If as a result of the matters alleged in 
the complaint (attached hereto) and in this answer HIMOFF 
MARITIME ENTERPRISES, LTD. or PARABOLA SHIPPING (UK) LTD. is 
held liable to plaintiff for any or all damages alleged then 
defendant MARDOFF PEACH LTD. is liable to indemnify HIMOFF 
MARITIME ENTERPRISES, LTD. and/or PARABOLA SHIPPING (UK) 
LTD. together with attorney's fees. 
WHEREFORE, defendants PARABOLA SHIPPING (UK) 
LTD. and HIMOFF MARITIME ENTERPRISES, LTD. demand: 
1. Judgment be entered dismissing the complaint 
of the plaintiff against defendants HIMOFF MARITIME ENTERPRISES, 
LTD. and PARABOLA SHIPPING (UK) LTD. with costs and disbursements 
of this action. i 
2. That in the event judgment is rendered in 


favor of plaintiff, that such judgment be:entered against 


defendant MARDOFF PEACH LTD. for all damages plus interest 


we 


24a 


and costs. 


3. That in the event judgment is entered against 
PARABOLA SHIPPING (UK) LTD. and/or HIMOFF MARITIME ENTERPRISES, 
LTD. that PARABOLA SHIPPING (UK) LTD. and/or HIMOFF MARITIME 
ENTERPRISES, LTD. have judgment over and indemnity as against 
MARDOFF PEACH LTD. plus interest, costs and disbursements 
and attorney's fees. 

4. In the went arbitration is ordered to commence 


between PARABOLA SHIPPING (UK) LTD. and any other party 


or HIMOFF MARITIME ENTERPRISES, LTD. and any other party 
that arbitration also be ordered by the court as between 


HIMOFF MARITIME ENTERPRISES LTD. and MARDORF PEACH LTD. 


pursuant to their Charter Party agreement dated September 13, 


1974 and attached hereto as Exnibit "A". 


| 5. Such other and further or different relief 


as may be just. 


Dated: New York, New York 
May 22, 1975. 


VINCENT, BERG, RUSSO, 

MARCIGLIANO & ZAWACKI 

Attorneys for Defendants 

PARABOLA SHIPPING (UK) L®®. 

and HIMOFF MARITIME ENTERPRISES, LT 
127 John Street 

New York, New York 10038 


BY 
“FRANK M. MARCIGLIANO ~~ 
Member of Firm. 
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SEPTEMBER 13TH, 1974 ~ M.¥." "ACTA ERINT IY° 


Bunkers on delivery and codelivery as on board, approximately tho eane 
quantitiss both ends. Same ptices to apply for delivery and redalivery, 
1.02 U.S. OOLLARS SEVENTY-FIVE ($75.00) per long ton for 1.F.0. and 

U.S. DOLLARS ONE HUNORED AND TEN ($110.00) per long ton for diesel. 
Charterers privilege to bunker vessel at Hamburg for their account chile 
discharging, provided it does not interfere with the discharging. OQzners 
privilege to bunker for their account at tha port of redelivery, provided 
it dose net interfere with the discharging. 


Charterers are not to be responsibla for stevedore or other damage to 

the vessel unless notified in writing by tha Mester at time of occurrences 
of damagee Master {s to cooperate with Cherterers and Agents in giving 
prompt notice of claim in writing to party causing demage. 


Hire to be remitted to: - 


Himef? Maritime Enterprises Limited 
Account: 121-101-0742 


‘With the Chase Manhattan Bank, 
120 World Trade Centre Concourse, 
New York ee - | 
Attentions Mr. Charles Keeler, Vice President 
And 73 immesletely full rate cable edvise Beneficiary through Chase 


Manhatten Berk, 120 World Trede Centre Concourse, New York, with 
value date same date as remittance. 


: Vessel's Osecription: (Particulers all about) 


M.V. "AGIA ERINI 11" 


Greek Flag 

Bullt 1970 

31,904 total deadwoight 

35 fest 1.1/6 inches draft 

1,361,054 cubic feet graii 

plus 147,924 cubic Feet in bleeding wingtanks 
6 halds/6hatches 

12 X S tons winches/derricks; t.p.i. 100 - 
599 feet 1 inch length overall 

64 Feet 00 inches beam 
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Neo Jaecn Clause; New BSoth-to Blame Callision Clauses Chander of Shipoing 
War Risks Clauses Nase 1 and 2, are to ba considered pert of this Chartor 
Party and are to be included in Bills of Leading issued hereunder. 


Cherterers to reimburas Owners with’ an amount upto $27,000.00 towards extra 


insurance assessed by the Underwriters, for trading Churchill. Ouners 
evontually to support such extra insurance by Underuritera' invoica. Any 


"excess over $27,000.00 is to be absorbed: by the Owners. 


2, Exhibit A - 
sf — ‘ = ah 27a : 
“se RIDER TO CHARTER PARTY DATED MONTREAL, SEPTEMBER 13TH, 1974 - M.V. SAGIALERINT 11" 


Clause 35: Vessel to be 1 *t in sefo seeworthy trie to Master's satisfactian for 
shifting between loading ports. 


>. 


Clause 36: It is undorstood vessel is approved for grain loading without fittings 
as and carry ore in alternate holds. 


Clevee 37: An on-hirs survey ie to be held at Hamburg by impartial surveyor tho 
will submit hie survey report to both parties. At the redelivery port, 
-@ survey is tc be held elso in the aforementioned manner. Time and 
. expenses for the survey to be borne equally. 


Cleuse 38: Cost of radiograma sent by vessel for Tins Charterers behalf to be for 
Charterers account. 


ie 
. + ’ - ; 
“1° NEW JASON CLAUSE. In the event of accident, danger, damage or disaster before or after commencement of the 
voyage resulting from any cause whatsoever, whether due to negligence or not, for which, or for the consequences of which, 
the carrier is not responsible, by statute, contract, or otherwise, the goods, shippers, consignees or owners of the goods 
eball contribute with the carrier in general average to the payment of any sacrifices, losses, or expenses of » genersi average 
nature that may be, made or incurred, and shall pay salvage end special charges incurred in tespect of the goods. 


If a salving ship ts owned or operated by the carrler, calvage shall be paid for as fully as If such eal-ing chip or ekipe 
belonged to atrangera, Such deposit as the carrier cr his agents may deem anficient to cover the estimated contribution of 


the goods and any ssivege and specis) charges thereon shall, If required, be made by the goods, shippers, consignees ee 
owners of the goods to the carrier before delivery. 


. ROTH TO BLAME COLLISION CLAUSE. If the liabilit 
forming this Bill of Ladire falls to be determined in accords 
following clause shall apply :— 


| 
| 


y for any collision In which the vessel ls involved while per- 
nea with the laws of the> United States of America, the 


Wf the ship comes into collision with another ship aa a result of the negligence of 
peglect or default of the master, mariner, pilot or the servants of the 
ment of the ship, the owner of the goods carried hereunder will indemnify the Carrier against all loss or Iabdility to 
the other o¢ non-carrying ship or her owners in so far as auch loss or liability represents lose of, or damage to, or any 
claim whatsoever of the owners of said | pees pald or payable by the other or non-carrying ship or her owners to the 


owners of said goods and set off, recouped or recovered by the other or nhoa-cacrying ship or her owners eas part ef 
thelr claim against the carrying ship or Carrier. ; 


The foregoing provisions shall also apply where the Owners, 
other than, or In addition to, the colliding ships or oblects are uw 


the other ship and any act, 
Carrier in the navigation or in the manege- 


eee ee Ee Rare 


— 


Operatoca or those in charge of any ship or shipe or objects 
t fault in respect to a collision or contact. 


WAR RISKS CLAUSE “1. No Bille of Lading to be signed for any blockaded port and !f the port of dlecharge be 
declared blockaded after Bills of Lading have been signed, or if the port to which the ship has been ordered to discharge 
either on aligning Bills of Lading or thereafter be one to which the ship ta or whall be prohibited from going by the Government 
of the Nation under whose fieg the ship epgils or by ary other Government, the owner shall diecharge the carga at any other 
pert covered by this Charterparty ae ordered by the Charterera (provided such other port Is not @ blockaded or prohibited 


port se above mentioned) and shall be entitled to freight eo If the ahip had discharged at the port or ports of discharge te 
which she was originally ordered.” , 


“2. The ship shall have liberty te comply with any orders or directions as to departure, arrival, routes, ports of 
eall, stoppages, destination, delivery or otherwise howeocver given by the Government of the Nation under whose Gag the vessel 
esils or any department thereof, or any person acting or purporting to act with the authority of auch Government o¢ of 
any department thereof, of by any committee or peraon having, under the terme of the War Risks Insurance on the ship, 
the right to give such orders or dizections and if hy reason of and in compiience with any such ordere or directions anything 
fa dane of is not dune. the came ahell not be deemed a deviation, and deiivery in accordance with auch orders or directions 
ehat! be @ Culfliment of the contract voyage and the freight shall Le payable accordingly.” (C.S.U.K. London—2i6th Sestember, 


ae wine 4 ees 


io 
hagisdere ed o a 


TIME CHARTER DATED DECEMBER 18, 1969 


BETWEEN CONSTELLATION MARITIME AGENCIES, 


INC. AS AGENTS FOR OWNERS AND EMERALD 


SHIPPING CORPORATION, CHARTERERS. 


REPROPUCED AT P. 12a 


By ee : : ee ———- * oe mel <8 =| 
“—— . a oY oe * ‘ ae +e * ee - : Se ee 0 4 soe 


co 


RIDER TO TIME CHARTER PARIY DATED NEY YORK, N. Y., DECEMBER 18th, 1969 FOR THE 
29a m/s "AGIA FRINT 11" se 


“ge: a; 29. When vessel leaves s yard, sane will consume for first 36 hours : 


aE 
5 
wh ae 


~~ Marine Diesel —- - oo 


! 


es oe 


Sia ae ——“i 
oe Oe 
From there on -_. oe _. 1F0. 1200 


eae 
dé 


’ 


Differential of price of bunkers between bunkers: as outlined above and IFO 1200 
will be for. Owner’ S account. : 


eens ote ee eee eee 


Bunkers on redelivery sufficient to reach nearest bunkering installation. Bunker | 
price at Charterers' current contract price at redelivery, if Vessel bunkers after : 
delivery same to be at Charterers' current-contract price. - 


30. Charterers' privilege to take on bunkers prior to delivery at Owner's ‘time, provi idad. 
ents does = interfere _in any way with activities at _the yard. : “4s 


nee ark that ae vésseT or any iy ather controlled vessel has not called Cuba be 
_or North Vietnam ports or place after January 1,19&2, nor will enter any such port : 
or-place prior to completion of loading under this charter party. ye 


= e- -_*: 
io. Se - “ 


It is understood Vessel is approved for grain without fittings and can carry ore i 3 
~in alternate holds. oe ee 8 eo 


megs. ee : . sis tee 
es nae vies ee ee fox 5. o ~~ i # i : Cee 


An on-hi re survey is to be held at the ‘delivery port be a an impartial surveyor viho 
will submit a survey report to both parties. At the redeliveory rort, a survey is 
to be held also in the aforementi oned manner. Time and dais for the eden ta: 
be borne equally. fee Ore ere rami oF eer aa 


4 
= es SLs oe ek: 
i 

t 


Charterers-are vot to be yesnons ite for “stevedore or other dainage to the Vessel a 
unless notified in writing by the Master at-time of occurence of damaqe;"Haster is '° 
to cooperate with Charterers and Agents in -givina prompt notice of slat in writ? “a 

co fed causing damage. «. _._ 


New Jason Clause, New Buth-To- Blame Collision Clause, Chamber ‘of Shinning War Risk: 
_ Clauses No. 1 and 2, and Canadian Clause Paramount, are to ve considered part of . 
ae this chart er party and are to be included in Bills of Lading Vesued hereunder. oe 


Charterors hive the orivitése of flying their house flaq and satnting their marki ings 
on Vessel's funnel] and are to re eae. before redelivery at Charterers' ee 


and expense. é 8 a od oe a - 


Cost ‘of radiograns sent oy “Vesse! on Tinecharterers' behalf to ae for Charterers 
account. : ce 


fe 


smricge sated 


Lene t 
Pag 


44 Ns eet i i 


Lan 


ment of Un: voyege resuliin: from any cleuse taatsoever, Weer Vl = 2 
or not, fer wich or for tie consequenecs Of wich, the carric: is net resins le ,® 
by statute, contract, ov giherwise, the quads, suippers, consiavces GV owners of ° 
tins goods shall contribuie with the carrier in qenzral average Ca Une payetenc oF 
any sacrifices, losses er expenses of a giagral averece netire that mzy be ay in- 
curred, and shall pay salyveqe and special charges incurred in respect oF the qaeds. 
If a salving ship is omscd or onerated by the carricr, salvage shall be piid 
for as fully as if such selving ship or ships belonjad to strangers, Such daposit: 
25 the carrier or his agents may deem sufricient to caver the estinsted contribyiion 
of the gosts and any salvage and special charges thereon shall, if required, be 
mage Ly the goods, shippers, consiynees cr owners of che goous to the catricr be: . 
fore delivery. . . | 


- J HEM BCTH-TO-BLAGE _COLLISTON CLAUSE 
If the liability for any coltision in which the vessel is involved while performing 
this Gill of Lading fails to be determined in accordance with the laws ‘af the Unised, 
States of Aimarica, the follasiny clause shall apply: i 
"NE the ship coaes into collision with another ship as a result of the nea! 
gence of the otncr gnip and any act, neglect or default of the Master, fieriaer, 
pilot or the servants of the Carrier in the navigation or in the manegescnt 
“1+ of thé ship, the Oxners ef the goods carrisd oreunder will indganify the 
ee Carrier against all 105s or liability to the olner or non-carrying snip ee 
>. her Ouners insover as such loss or liability represents loss of or damane 
28 or any clain whatsocver of the Owners of siad goods paid or payabic by tie 


“| 


at 
ic 


’ 


"other or-non-carrying ship or her Ovners to the Owners of the said goors i 
227 SO off, recouped or recovered by the other or non-carrying ship or her G.ne 
gs part of their clain against the carrying shin or Carrier” -. 

The foreqoin ‘osovisions shail also apply where the Grmers, Qearators or those 
. charge of the ship ‘or’ ships objects other than, or in addition to, the colliding 

ships or objects are at fault in respect to a collision or contract. 


4 


Oe 


aa 
ag 


ee soe: 


| 
J 
| 
| 
| 


Pe be 


Ho Bills of Lading to be signed for any blockaded port and if the port of ise ; 
charge be declared blockaded after Bills of Lading have been signed, or if the port. 
to which the ship has been ardered. to discharge cither on siqning Bills of Lading 
or thereafter .be cne to which the ship is or shall be prohibited frem going by the 

Goverment of the Hation under wnase flay the ship sails or by any other Government, 
_ Ane Owner shall discharge the cargo at any other port covered by this charter party ; 
is ordered by the Charterers (provided such other nort is not a hlockaded or pro- =: 
hibited port as above-mentioned), and shall be entitled to freight as if the ship =. 
had discharged “at the port or ports of, discharge to which she was originally orgeres 
2. ‘The ship shall have liberty to comply with eny orders or directions #s te .+: 
.teparture, ary val, routes, ports of call, stopnaces, destination, delivery or othe 
wise howsoever given by the Government of the Hation under wnose flag the vessel $a 
-or, any department_thereof, or any person acting or purporting to act with the autho - 
ity of such Governaent or of any departrent thercof, or by any committee or person. 
“having, under the terns of the Yar Risk Insurance on the ship, the right. to give: -3 
_such orders or directions and if by reason of end in compliance with any sech order 
or directions anythina is done or isnot done. the sane shall be d j 
and delivery in accordance with such orders er direction shall be 


the contract voyage and the freight shall be payable accordingly: 


os 
c 


’ & 
po mee ei eerie rn eeber ate: 


bi 


CAEADIATL CLAUSE WARASIOUET 


This Rill of Lading, so far as it relates to the carrigae of soods by water 
shal) have cifect, subject to the provisions af the Mater Carriage of Goats fet : 
1936, enseted by the Partienent of the Oewinia of Canada ,gwhich shalt ba deraad 

is to be incorpereted herein, and nothina hersin contained ehialld bo decaad a surrender 

> hy (he carrier of any cf its rights ov fmasmilies ar an increase of any of He 
respons thi Ti ties or liabilities umler the saig Ack. Tf amy tev of this (111 of 
Laviing bee vepuamint to said Ace te ny extant, stich (tit epol) be void to tint 
extent bug na further, : = _ te 


| BEST COPY AVAILABLE |: 


| ees ADDENDUM NOT 4 
"Referring to"Charter Party dated New York, _ December 18, iis ican Con 
os Maritime Agencies, Inc. as Agents for Owners of AGIA ERINI II" and Emeratd 
Shipping Corporation . 


a 


f s* gt is . ‘ 

; at ** 2 ey = a 
ert: Ln Shy de. * eigh git cca et Cer Fe 
PAs De Atel tet a et ede ee. + lb. 


i=, 
oe Bs abe 
sedan 


: | IT IS HEREBY MUTUALLY UNDERSTOOD AND AGREED THAT: -- 


oe ee me a a ea 


“-D tn terms of the insertion in line 10 the following 
-. +, tinal specifictions have been established: 


fide . 
ak 
$y Arepe® 


cpa lines 


; 
A ARPS 
ie pe 

ae tl vy eure 


Freeboard (Summer): a ee 
Full Load Draft (Summer) MLD: 35'-00 1/4 
Full Load Draft: (Summer) EXT: 35'-01 1/8 
Full Load Displacement: oo gees At 
‘Light Weight: ee 

Dead Weight: ie ae 9 Ba gue LT 

- ' Registered Net Tonnage: 12,645 Tons 

_ Registered Gross Tonnage: - 18,628.12 Tons 

~- Length Overall: 599'.01" . 
Moulded Breadth: v2 Ie 
Moulded Depth: we are 
Speed: ~~ ae 2 3 ee A Bee = 
Consumption: - ae About 39/40 Tons IFO 1200 - ---- 

eae —-- -~ Seconds and 2 Tons Diesel 
: 0i1 


ene ere 


| AT other terms, conditions, exceptions of said Charter Party to remain unal- - 
tered and in full force and effect. RS a 


f 


* 2. EMERALD SHIPPING CORPORATION 
BY: GOTAAS-LARSEN, INC. 
AGENTS ONLY. 
<. 


4 Codd 


(G-L #27) 


September 18, 1970 
: ADDENDUM NO. 2 : ae 
Referring to Timecharter Party dated New York, New York, See nuer 18, 1969, for 
the m/s "AGIA ERINI II" between CONSTELLATION MARITIME AGENCIES, INC., As Agents 
For Owners end ENERALD SHIPPING CORPORATION, Charterers, oo | 7 
J IT TS HEREBY MUTUALLY UNDERSTOOD AND AGREED THATS | 


Charterers exercise their option in accordance with tines 14/5 
of the above charter party. : 
_ The above charter is converte d into ¢ a eackieus >f minimum 48 
- months maximum 50 months duration. 


“The average rate of hire paysite for this parted counting retro- 
— to the on ee ¢ of the 1p on 4/30/1970 wil} be ace 
per ton. 


Charterers wi7i pay roe revised rate of $3.5372091 for the 
remaining time of the charter party commencing 9/30/1970. 


All other terms, conditions, exceptions and addenda thereto of said charter aie 


«2 


. to remain unaltered and in full force and effect. 
; 4 


es f eee ee foe oy 


EMERALD SHIPPING CORPORATION on WAATION) ees a 
BY: GOTAAS-LARSEN, INC. | ae 
pe AGENTS ONLY oa Ae Agents ee Ons 


— ee 
[headac Soi 


S 


. Meets Pee ee ee 


ee \. SRAARTP Cua. ARTERING CORPORATION. ss 70 


Tesch 1323 ‘. 32 west street gee fee eS eo S 

wo ‘ = * ° ee 
aaa eee ae ae head : eae, < 

PeS- bare rdere 4 tages . "+ New-Yorx, N.Y. 10096 : Caer s00°¢33 a 

Wenee Matava tis vn a Mi a "SkaPcuaar new yoee ; 

me are npg mlm lk . 72 + mew eee cose : 

=e 2320 toy, Men : wi ! i : : “5. €Omaans cooc ght 4 

@. 5088 os20T 26 one % mi ; iin . ifr coule + a joie ao, 

BDO OCR HOC ACE fe Pk CHeeEe sen fae eh Ja nuary 3 , 13972 4 sent) Pree - # A Be: 


Ps . I ee : (G-L: #27) mp fe eS 


ce ADDE wOUH HO. 3) 2 


Referring to vi nacharter Party dated New ork, tle York December 18, 


ae 1969, for the - “AGIA ERI 1D i ates CONSTELLATION HARTT IME z 
d AGENCIES, Polat 1 As soe esd oaere and OED SHIPPING CORPORATION, 
charterers, Mas ie : ie 
— oe ai Is HEREBY Y HUTURLLY AG REED AN UiDERST000 1 THAT 
- ey “of te ‘eereitexton of the current a : i. 
~- sently expected to be about January 28, 1972) Gotaas oe 
Larsen A/S Oslo is hereby substituted for Emerald . oe: 
Shipping Corporation, Liberia, as Charterers. ae ee: 
All other bealiaes conditions, ciptick: oe addenda thereto of ‘Said - : 4 
charter party to remain unaltered = in full force and effect. 4 3 
AERALD SHPPING CORPORATION “CONSTELLATION MzRITmS AGENCIES, oun, ‘ 


°s GOTAAS-LARSEN, INC. As &£gents for ars 2) 

i} AGENTS ONLY te as “TT, i : ; 
~ fa ak a . e-RN ae 

gee: ae H. is, Ce fetta : ‘ 


b ” 
bert W. Tyd, Vie ~President J 
JTAARS-LARSEN A/S ~ wera ae Alay Bas * J 
Ga ra ‘fe 
pa EEN te Bel nl cela 


21f Pettersen, lian. Director 


2 ORAAHUY CUNRTiNG CORPORANELON 
ee f° aNts are eee S 


PNY 53 43: 3533 - .. :, #75 STEAMBOAT ROAD 
ye 2 RS VIN-3TIO i : 


Pex 8 _Greeswient, Cosy, 06830 


* Sus Ca3.f zOD32E83C5 
+ 3994 99783979 ee fee ane “SkaPCHsay” 
sre 4°93 29.2 : : ' : 


“Garena 

. - tom, COmm 
— i - hea ‘ i “Samranany | = 

eRe ed E89 one ae : . j : Bee : 

Pe “Owe eC ou” (OR CHE COTM GeMae 


_- May 25, 1973 


 AODENDUB Ho. ow 


Reterring to Timacnarter Party dated New York, few York December . te, 1969, 


for the m/s “AGIA ERINI Ir" ve CONSTELLATION MARITIN © AGEN icles, 


- as Agents for o ners and GOTAAS LARSEN Js uate Charterer. ; 


IT TS HEREBY MUTUALLY UNDERSTOOD AND AGREED THA 
oF Effective dune 1, 1973 ae 


oy ‘The ‘period covered by this charter parey will 
: ~ be extended for six (6) vears two (2) months 
,7 More or less at Charterers. ee as.of June 1, — 
aia. Ce : [atat: 
_ Hive to be paid at the te of U.S. oe four 
- ($5.00) per dead weight ton per calendar month | 
as of June }, 1973. 5 


Cot - U.S. dnitare ‘one shoveand (31, coo. 00) 
per calendar month as of June 1, 1973. . —-- 


ines 32 thru 34 ~ of charter party to ie cpendcd ; 
to read “within institute warranty limits (as pre- 

» sently constituted or as may be widened in the future) 
excluding Cuba, Isreal, North Vietnam and North Kore: 
(unless circumstances should be normalized during. 
charter geriod) also encluding Great Lakes". 

—§) Line 147 - of charter party right h oe meratn delete 
..."“eleaning of holds". 


All other terms, ce ae exceptions of sard charter party to 
8h 


: : Sar 
remain unaltered and ig full force and’ effect. 


GUTAAS-LARSEN, ue, as Agents 


for and on behalf of 
GOTASS- at ae A/S 


tC WH. tyd, Vice eresicent 
é 
j 


GOTAAS - LARSEN, INC. 
SHip OPERATORS. AGENTS 4N0 ESROKERS 
122 EAST 42ND STREET, NEW YORK. N. Y. 10017 


PHONE: 212 697-9719 


Tetex 234329 
TWH: 212-620-4091 


CABLE: GOLARSHIP 
ITT: 422014 


"AGIA ERINI II" 
Charter Party dated December 18, 1959 


LETTER OF ASSIGNMENT 
dated February 22, 1974 


GOTAAS-LARSEN A/S, Time-Chartered Owners, agrees to 
‘Telet to EMERALD SHIPPING CORPORATICN (LISERIA), Charterers, the 


above-captioned vessel for about one year in Charterers' option 


_ commencing February 25/March 25, 1974, delivery in Portugal. and 


redelivery UK/Continent. 


All other rates, terms, and conditions of this Charter 
Party and Addenda thereto are to remain unaltered and in full 


force and effect. 


GOTAAS-LARSEN A/S 
GOTAAS-LARSEN, INC., as Agents” EMERALD SHIPPING CORPORATION (LIBERIA) 


he: 
af. ae, 


’ 


ae B : 
fo 7 é oe 
Ro ert Wl. Tyd, Vice President urs VY. Krall, Attorney-in-Fact 


BUENOS AIRES 


Cine Charter 
GOVERNMENT FORM 
Approved by the New York Produce Exchange 


November 6th, 191 }—Amended October 20th, 1921) August 6th, 1931; October Jed, 1946 


made and conchuded 


day of Februar ¥; 


Pimocuiart ered 
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jt .s € abot 361,054 ! eubie feerrbadet ta; 
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tyjand about.31,904 tone of 2240 tbe. 
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fresh water and stores not exceedit — wr? piaacieiet Penne k WA ie heed WE ATM Y, 
atrees xeric Sete re rosa Roox bore NN a draf 35 feet. ] - ; 


freeboard, inclusive f permanc hunkers, 
which am of the capacty of about 


L/8 inches on. S$ 


tons of fuel, and capah} 


© of «teaming, fully laden, under good weather 


2 knots on a consumption of about . 40 tons of best Ste 906k tet CRO fed ot x bone seR ook wk 


Sed at TAA 
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RIDER TO M/V_"AGIA ERIN II* CFARTER PARTY DATED FEBRUARY 22, 1974 


har 


* 29. Owners warrant that this vessel has not called Cuba or North Vietnan ~ 
after January 1, 1962, nor will enter any such port or place prior 
to delivery under this Charter Party. : * 


It is understood vessel is @pproved for grain without fittings and 
can Carty ore in alternate holds. : 3 
An on-hire survey is to be held at the delivery port by an impartial 
Surveyor who will sut=zit a survey report to both parties. At the re-. 
... delivery port, a survey is to be held also in the aforementioned manner. 
. Time and expenses for the Survey tu be borne equally. 


- 32. Charterers are not to be respcnsible for stevedore or other damage to 
: the vessel unless notified in writing by the Master at time of occcur- 
rence of damage; Master is to cooperate with Charterers and Agents in 


. giving prompt notice of claim in writing to party causing damage. 


New Jason Clause, New Both-to-Bleme Collsion Clause, Chamber of Ship- 
ping War Risk Clauses Nos. 1 and 2. and Canadian Clause Paramount, are 
to be considered part of this Charter Party and are to be included in- 


Bills of Lading issued hereunder. . . He 


Charterers have the privilege of flying their house flag and painting 
their markings on vessel's funnel and are to restore marking before 
' Fedelivery at Charterers’ time and expense. : : ; 


Cost of radiograms sent by vessel on Timecharterers' behalf to be for 
. Charterers'’ account. a - a al 


Vessel's description: hee Se oat i eee 


AGIA ERINI II - Greek Flag ~ Buiit 1970. 


All particulars about: ya 
+ 31904 Tw on 35'1-1/28" : : 
1361,054 cbf£t grain plus 147,928 in bleeding wingtanks 
15 knots on 40 tons IFO (1200 Secs.) plus 2 D.0. 
6 Eclds/6 Hatches sae 
12 Derricks at 5 tons each 
LOA - 599°1” sees gins : ee ee: 
Beam - 84" 3 _- Piggy - . ge ee eee 
TPI - 100 eee i of : -. 
ee i+ *} BEST COPY AVAILABLE 


HE? sassy ctususe: - : Bs 
In the creat of accifext, censer, Cesase or Clsaster befers er after esmeesemcest of 
the voyese resu fing from eny cause wastssever, vhethe> eve to negiisesce o> soc, fcr which, 
. @F for the consesusnces of which, the Cerrter is rot responsible by etetuts, contrast co 
Otherrise, the Bates, ehissers, consizmees, or owners of the Ss0ts shel) cscncrtbecte wicks 
the Carcte> ia general everage to the reyzent of any sacrifices, losses ex expsascs OF a 
Beaerel averazs mature that ray be ce22 or sesurred, end shall psy salvese act spectalL 
echavg/s incurred in Peszest of the ssods. eS 
Z If a calving ship ts amet ce Cp2rste2 by the Cestier, sadvas= ahali de rete for as 
Pully es 2f euch salyizg ship c> ahips telossed to ftrengers. Such deposit es the Carrier 
ar his azgecsts cay cess eulficieat to cover the estizates contritbuties of the §ro%s es2 any 
& lvage end specisl ¢ s=Srs thereon shall, ic required, te este by the §00¢s, anipssre, 
consissses cr comers of the goals to the Carrier tefore eslivery. 
a fs 


SEV BOT TO Brave cocersze7 exsssz: oe 

If tae lindiiity for any cslliston which the vessel {s {nvolved while performing 
this BLL of Ledics fails to be Cetermised is acecrdence with the laws of the Uaited 
States cf J=erics, the folilowirg clause shall epaiy: ‘- 

“If the ship exes {226 collistes vith another ship as & result of tke 

negligence Of the other sata ast eny est, neglect or defsult of the easte>, 
Berimes, piiat cr the servants of the Carrier tn the mavic=tica ar in the 
| Basgenent of the shis, the cvmers of the S2o43 cerrted hereuster vill tne - é 

eemnity the Ceorter agaicst all Joss o: Liabdilicy to the othes or noa-carryiag 


ship cz her cenere {a 29 fer as such Xezs cr liediticy represents loss of, or 
Cesa5z te, cr any clais weetscever oF the cmmera cf S222 goots, Eald or ssyadle 
ty the other c> FoR-casvyins thip cr her evters to the iweaers Of sald, eoot¢s esl . 
set Clr, recewzed cr reccvere? ty the other ox MCRWCarsyiss city cm her oveera 

es pars Of thei> glets assinst the cerrytag ehtp or Cesrfer.®: 


The feregsics provisiens shell eles apaty where the Cmers, Cperaters er thsse is 
cherse of ary ship or shire ce Cdjects other than, or tn additics to, the collidinzs shirs 
7 . = Pa--e 4 ’ 2 
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AGIA ERINE Lo reat Fla i E21 

3 - Built 1970 ° 
All particulars about: we " 38a 
31904. TH on 35'1-1/8° : 


2361,034 cbft grain ; 4 ing wi 
Jol, ooo bd rain plus 147,928 in bleeding wingtanks 
15 knots on 40 tons IFO 2 : 
i =f ¢ 00 ° plas 
6 Eolds/6 lati (12 secs.) plus 2 D.O. 
erzickxs at 5 ton ; 
LOA - 599']" eee ok i 
Beam = 84° Y 
TPI - 100 


Hed JASos CLACSEs ae unre 
in In tre event cf aceident, donger, cesage or Aicagter before o> after ceosmmencesen’® cf 
the voyase resulting from any cause whatsoever, vhether cue to neglisense or rot, for which, 
or for the consequences of which, tne Cerrter {s not responsible by statute, contrac’ or 
othervise, the ecods, shippers, consiscees, or ovners of the roods ebali contribute wits 
the Carrier in general averags to the paysent of eny sacrifices, losses or expenses of & 
general everss2 rature that cay )s cece cr incised, and shall pey salvage end spectal 


t 


i If a salving shiz 1s cwned or opersted by the Carrier, selvage shall be paid fcr es 
fully aa 2f secon sn)ving ship c> ships telengse to etrangers. Such Ceposit =3 ths Carrier 
or his exsects cay crea sufficient to cover the estizaced contributios of the gos and easy 
salvage ent sprcish charges thereon shall, 1f required, be cece by the gooca, shippsrss 
consignees or cuters of the goods to the Carrier befcre celivery. f 


NEV BOTY TO Fue COLTTS=CN Clauses ii 
Tv Uf tas Liadianity Ler ary collision in which the vessel {mn involved while perfursicg 
his Bill of ledt'cg fails to te estermicsd ia escordense vith the leave of the United 
States of Azsrica, the folloving cleuse stall epply: a 
vat the ship comes into collision with another ship as a result of th 
megiisense of the other ship ena any ect, neglect or cefavit of the caster, 
Berirer, piist or the sexvasts of the Cerrier in the revicetiona or in the 
panssenent of the ship, the cvners of tne goss carried hereunce> will ic- 
deanify ths Cecrfer ezaicst. all loss o> liahizity to the other om non-carry?t: 
ebfp or her omers in so far es gush loss or liability represents loss of, or 
@exage ta, or acy claim whatscever of th: geners of said goods, paid or prysdie 
by the other cr non-carrying ship ar her cvners to the cumers of eatd foods ack 
set off, recsuped or recovered by the other o> nenecerryics ship oo her overs 
@s pest cf thel> slats saitcst the carzying ehtp cs Carrier.” 
| Ge fereroiss provisions snsll alsa erply where the O-mers, Cpevators or those is 
chars) cf any ship or ships o> chjscts other than, cr in eddition to, ths collieing ships 
or c>fects ere at falls is respect to 2 collis‘ton or costact. : : 
VaR RISK CLCSzSs < 2 
lL. SS S:ils of fading to be sigusd fo> eny bicckec=s p= 
ehesse te deslered biscketet efter Stlisa oF initss Rove tern & 


wales the s=iz oss bres crosses elecharce €-cS2> ca a: 
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of the Nation witer vheose fleg the ship ssiis cr >; 
phell dtechargs the caress at any other part ce 
the Chacterers (srovidea sush other part is xs 
centione2) anid sosll ve entities to Sretins es 
er ports cf Cisstargs to vinich ene vas srigtns..y cotered. 


@. The ship shall have liberty to conz-y with any orcers or corectiscns as ta the ‘ 
Gesaztcrr, errival, routes, Ports of esll, st=spases, Cesticatiss, delivery o> cthkese 
wise howsoever given by the Goverment Of the Nation under wnsse flag the vessel saila 
or any Cepartsert theres’, oF acy person Bcting So purssrttns <6 ass vith cn2 eustsority 
of eich Goverrazat cr of eny Cspartment tnersst, of cy aay ccseitces cs aeresa Saving, © 
unter the teres of the Yar Rises Insurance on the ship, the rlent to sive such orders 
o> flcestions ant if by reeson cf ant in copltence with any such orlers or directios 
anything ts done o> {fs n3t Goat, the cess shell roc De Cessec a deviacion, sat gativery 
Qa cotordance Vitn cuss orders or directiscna shall be @ folrtilloens of the contrect 
yoyzse ard the fselint essll te) paysdle) esscrcirscy. 

ik 2 
C.S.U.%., Lor2on - 26th Septe=der, 1935- 
- bormaectamerara ‘ “": Ceasdiza Clause Persssent © ‘ " 
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SHIP BROKERS & AGENTS 
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Clauses 29 through @$ attacned, to be considered as fully incorporated herein. 


BROKERS. For ard on behalf of Cwrers 


As per Telex Authority cated June 14, 1974 
PERACO chancaghanh er CORPORATION 
{As Brokers on 


Executive Vice President: ) ; 
Himof! Maritime Enterprises, Ltd. 
oe 
lan M. Unoldf Directors 


RIDER TO M.V_ “AGIA ERINI II” CHARTER PARTY DATED JUNE 12, 1974 


Owners warrant that this vessel has not called Cuba or North Vietnam 
after January 1, 1962, nor will enter any such port or place prior 
to delivery under this Charter Party. 


It is understood vessel is approved for grain without fittings and 
can carry ore in alternate holds. 


An on-hire survey is to be held at the delivery port by an impartial 
surveyor who will submit a survey report to both parties. At the re- 
delivery port, a survey is to be held also in the aforementioned 
manner. Time and expenses for the survey to be borne equally. 


Charterers are not to be responsible for stevedore or other damage to 
the vessel unless notified in writing by the Master at time of occur 
rence of damage pa~t of this Charter Party and are to be included in 
giving prompt notice of claim in writing to party causing damage. 


New Jason Clause, New Both-to-Bslame Collision Clause, Chamber of 
Shipping War Risk Clauses Nos. l and 2, and Canadian Clause Paramount, 
are to be considered part of this Charter Party and are to be incluced 
in Bills cf Lading issued hereunder. 


Charterers have the privilese of flying their house flag and painting 
their markings on vessel's funnel and are to restore marking before 
redelivery at Charterers' time and expense. 


Cost of radiograms sent by vessel on Timecharterers’ behalf to be for 
Charterers’ account. : 


On delivery Charterers to pay to Owners U.S. Dollars 50,000 lumpaun 
as ballast bonus. : 


AGIA ERINI II - Greek Flag - Built 1870 

All particulars about: 

31904 TDW on 35'1-1/8" 

1,361,054 cbtt grain plus 147,928 in bleeding wingtanks 
15 knots on 40 tons IFO (1200 secs.) plus 2 D.O. 

6 Holds/6 Hatches 

12 Derricks at 5 tons each 

LOA - 599']” 

Beam ~ 84° 

TPI - 100 
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KEW JASON CLASES 
In the event of aceldent, danger, dara: or disaster before or after ceceencessnt of 
the voyng? resulting Eros any cause whatcoever, vhether cue to negligence or rot, for watch, 
or for the consequences of whitch, the Corrier is rot responsible by statute, contract o> | 
otherwise, the gcode, shippera, consignees, or owners of the p20ce chsall contribute vith 
x4 the Cerrier in general average to the paycent of any sacrifices, losses or expenses of a 


i general average nature that coy be cade or incurred, and shall pay salvage ond special 
charges incurred in respect of the goods. 
: Tf a salving ship ts amed or operated by the Corrier, salvage ehall be paid for as 
, fully aa if euch ,solving ship or ahips belonged to strangers. Such deposit as the Carrier 
: or his agents cay deen sulfictent to cover the estizated contribution of the goods and any 
Balvage and special charges thereon shali, if required, be cace vy tha goods, shippers, . ol 
eonetgneea or cuners of the goods to the Carrier before delivery. ‘ : 
call . « | NEW SCTH TO BLAME COILISION Clause: 


If the iiability icr ary coilision in which the vessel is involved vhlle perforning 
/ this Bill of lading faile to be ceterained in accordance vith the lave of the Ualted 
Be States of Acerics, the following clause shall apply: 
"If the ship cores into collision vith another ship as a result of the’ 
Negligence of the other ship and any oct, neglect or default of the esetcr, 
Bariner, pilot or ths servants of the Carrier in the navication or in the : 
Eensgesent of the ship, the ovners of the goods carried hereunder will foe 
dezalfy the Cerrier against all loss or liability to the other or non-carrying 
ehip or her ovrers in so far as such loss or liabdliity represents loss of, or 
danage to, or any clain whatsoever of the omera of said S20da, paid or payable 
by the other or noa-carrylng ship or her ovners to the comers of sald 600¢cs and 
set Off, recouped OF recovered by the other or non-carrying ship o> her ovzera 
85 part of their glain against the carrying obip or Carrfer,” 
The foregoing provisions shall also apply where the Omers, Operators or those in 
chesge of rny ship or ships or objects other than, or in o@dittoa to, the collizing ships 
or odject® ere at fault in respsct to a collision or contact. 


o 
e 


= 6t-- 
: be Ne e > Bilis of Lading have beea Signed, or if the port to 
which = dh. has bees ordered to Ciocthsorge @ither on algning Bille of Iaiding or theree 
Po am fi 4 . \ ‘ 
ttcr be Ca» to wrich the snip de cr ehsll be prohibited froa going oy the Goverr=e\nt 
of th : : 


cA 
we Nation under whose flag the ehip eslls or by eny other Goverment, the omer 
ersll Gischarge the cargo @ any other port covered by tht3 Charterperty as orésred by 
vac Chazts.era (proviced such other port is not a blockaded or pronivite’a port as above 
wentione2) ana shall de entiticd to freight as if the chip haZ diackarged at the port 
Or ports of discharge to which she vae originally ordered. 

2. The chip shall have liberty to cexply with any orders or éirections as to the 
Gepartuce, arrivai, rout*s, porta of call, stoppsces, cectination, celivery or other- 
wise hovsoever giver by the Coverraent of ths Nation under whose fles the vessel sails 
or any Cepnrtzrent thereo?, or any person acting oF purporting to uct with the authority 
Of such Coverrment or of ary crpartaent thereol, or by any coz=ittee or person having, © 
wider the terse of the nr Riske insurance on the ship, tne righz to give such orders 
or directions an2 if by reason of ard in ecapltence vith eny such orcero or directions 
anything Ls done or ia no& ecsre, th: sere stall not be deemed a devietion, erd delivery 
fo accordance with ouch oréeza or cirections shall d2 a fulfillment of the contract 
voyage ard the freight ahall bs payable accordingly. 


€.8.U.X., londor - 26th Septesder, 1935. 


ee Canadian Clause Parsnocnt 
Panter anlar Sond Bond STIS 


fs. 34i1 ef Lacing, 99 for a3 tt relates to the : 
: ' nde of g50¢s be water, soati have effect, svdject 
‘ to she provisions a2 the Water Carriage o€ Goods Act, 49358, 
enacts? Sy the Parliasent of the Deninion of Canada, 
which shall be d2eted to be incorporated herein, and 
ai nothing herein contained shall be deoned a surrender by 
the carriss of.any 24 ies eights or frnuaities or an inezeass 
of eny of its resporsibilitic? or Liabilitics under the 
eaid Act. IE any term of this Dill of Lrding be repugnest 
: to safi Act to anyyextent, such teres shall be void to Coat 
extant but no further. eos 


es 


TIME CHARTER DATED SEPTEMBER 13, 1974 


BETWEEN DISPONENT OWNER HIMOFF MARITIME 
ENTERPRISES LTD. AND MARDORF PEACH & CO. 


CHARTERERS. 


REPRODUCED AT P. 25a 


hoa” pyoge TO CHARTER PA aTY. D&TED ELA , SEPTESSER 137H, 1974 = MV. “AGIA ERINI 17% 


ee a erent — 


Clause 29: - .Bunkers.on delivery and redalivery ) board, approximately tha sens 
=: -quantities bath ends. Same prices to apply for delivery end redalivary, 

77 -d.ee-U.Se-- DOLLARS SEVENTY-FIVE (575.00) per lang ton for I.F.0. and 

_ ,UeSe DOLLARS ONE HUNDRED AND TEN ($110.00) per long ton for diesel. 

-:- Charterers privileges to bunker vessel at Hamburg for their account while 
discharging, provided it does not interfere with the discharging. Ouners 
~ privilese to bunker for their account at the port of redelivery, providad 
- ahd nat interfere with the discharging. 

Chavterers are e not to be responsible for stevedore or other damage to 

the vessel unless notified in writing by tha Master at tima of occurrence 
-:0f damage. Master is to cooperate with Charterers and Agents in giving 
-"~ prompt notice of claim in writing to party causing damage. 


Clause 31: =: Hire to be:remitted to: - 


" Hinoff Maritime Enterprises Limited 


in _ Account: Agleipin0742 


Sys th the Chase fienhattan Bank, 
=: -120 World.Jrace Centre Concourse, .. 
+++ New York. 


tei. < AbLSattons Mr. Charles Keeler, Vice President 


~~ find_to immediately full rate cable advise Beneficiary through Chase 
Manhattan Benk, 120 World Trade Cantre Concourse, New York, with 
"- value date same date as remittance. 


4 


Clause 32: 


: - Vessel's Description: (Particulars all about) 


pebvlel 4 | 
i 


M.V. "ACIA ERINI 118 


~ Greek Flag 

- Built 1979 

- 31,904 total deadweight 
——-= 35_feet 1.1/8 inchas draft 

--% 1,361,054 cubic feet gtain 

ao = plus 147, 924 cubic feet in ease. wingtenks 
7 ee felds/éhatches = cS 

- 12 X.5 tons sates iets ok 100 

S99 feet 1 inch length averats 

a —_— 00 “os beam _ 


Cleuse 33: : Neo Jason Cieuss: New bothats co. Collision Clause; Chanber of Shipping 
War Risks Clauses !!os. 1 and 2, ara to be considered part of this Charter 


Party and are to ba included in Bills of Leding issued hereunder. 


Clause 34: ““"“Charterers to reimburse Suners with an emount upto $27,009.00 tazards extra 
: insurance assessed by the Underuritars, for trading Churchill. Ovyners 
k Bventually to susoort such extssa insurance by Underwriters! invoica. Any 
: ‘ excess over §27, 000. 00 is to be adsorbed’ by the Quners. 


43a ALOER TO CHARTER PAATY DATED MONTREAL, SEPTEMIER 13TH, 1974 = MeVe “AGIA ERINT 11" 


Clause 35; Vessel to be left in safe seaworthy trim to Master's satisfaction for 
* . shifting batween loading ports. : 


Clause 36: It is understood vessel is epproved for grain loading without fittings 
and carry ore in alternate holds. 


Clause 37: An on-hire survey is to be hald at Hamburg by impartial surveyor who 
will submit his survey report to both parties, &t the redelivery port, 
2 survey is to be held also in the aforementioned manner. Time and 
expenses for the survey to be borne equally. 


Clause 38: Cost of radiograms sent by vessel for Time Charterers behalf to be for 
Charterers account. 


“1 NEW JASON CLAUSE. In the event of accident, danger, damage or disaster before or after commencement of the 
voyace resulting from any cause whatsoever, whether due to negligence or not, for which, or for the consequences of which, 
the carrier is not responsible, by statute, contract, or otherwise, the cools, Shippers, consignees or owners of the gooda 
shali contribute with the carrier in general average to the Payment cf any sacrifices, losses, or expenses of a general average 
Kature that may be made or incurred, and shall pay salvage and special charges incurred in respect of the goods. 


If a salving ship is owned or operated by the carrier, saleage shall be paid for as fully as if ench salving ship or ships 
belonged to strangers. Such deposit as the carrier or his agents may deem sufficient to cover the estimated contribution of 
the goods and any salvage and special charges thereon shall, if required, be made by the goods, shippers, consiznees or 
owners of the goods to the carricr before delivery. 


BOTH TO BLAME COLLISION CLAUSE. If the Viability for any collision in which the vessel it involved while per- 
forming this Bill of Ladi g falls to be determined in accordance with the laws of the United States of America, the 
following clause shall apply :-~ 


If the ship comes into collision with another ship as a result of the negligence of the other ship and any act, 
neglect or default of the master, Mariner, pilot or the servants of the Carrier in the navigation or in the manage 
ment of the ship, the owner of the goods carried hereunder will indemnify the Carrier against all loss or liability to 
the other or non-carrying ship or her owners in so far as sucn loss or liability represents loss of, or damage to, or any 
claim whatsoever of the owners of said goods, paid or payable by the other or hon-carrying ship or her owners to the 
owners of said goods and set of, Tecouped or recovered by the other or non-catrying ship or her owners as part of 
their claim against the carrying ship or Carrier. 


The foregoing Provisions shall also apply where the Owners, Oserators or these in charce of any ship or ships or objects 
other than, or in addition to, the colliding ships or objects are ut faut in respect to a collision or contacy, 


WAR RISKS CLAUSE. “1. No Bills of Lading to te sicned for any blockaded port and if the port of discharge be 
declared blachadcd after Bills of Lading hare been Signed, or if the port to which the ship has been ordered to discharge 
either on signing Bills of Lading or thereafter be one to which the ship is or shall be prohibited from gaing by the Government 
of the Nation under whose fag the ship sails or by any otner Government, the owner shall gischarge the cargo at any other 
port covered by this Charterparty as ordered by the Chacterers (provided sucy other pert is not a blockaded or prohibited 
Port as above mentioned) and shall be entitled to freight as if the snip had discharged at the Port or ports of discharge io 
which she was originally ordered.” ' 

“2. The ship shall have liherty to comply with any orders or directions xs to departure, arrival, routes, ports of 
call, stoppayes, Cestination, delivery or otherwise howsoever given by the Government of the Nation uacer whose Lax the veas-e 
sails or any s'epartmnent thereoi, of any person actinz or pur; Y fo act with the authority of such Government or of 
any department thereof, or by ary committee or Pxrson having. cancer the terms of the War Risks Insurance on the ship, 
the right to give such orders of Cirections and if ty reason of ard in comziiance with any such orders of directions eiything 
is dune or is not dune, the same shall not be deemed a deviation, ard drivers in accordance with such orders of c'rections 
shall be a fulfillment of the contract voysge and the freight shali be payaole accordinziy.” W.S.U.K, London—2éth Septet ber, 


1935)."" 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TRAMP SHIPPING CO., INC., 75 Civ. 1549 WERKER 
Plaintiff, 


- against - ORDIR FOR APPOINTMENT 
OF PERSON ‘f0 SERVE 
GOTTAAS-LARSEN A/S, SANKO PROCESS 
STEAMSHIP CO., LTD., PARABOLA 
SHIPPING UK LTD., HIMOFF 
MARITIME ENTERPRISES, LTD., 
MARDOFF PEACH LTD., 


Defendants. 
X 
Upon the affirnation of the attorney for *he 
plaintiff for an order appointing HERBERT HOLLIDAY residing 
at 404-428 Portage Avenue, Winninpeg, Manitoba to serve the 
summons, complaint and crossclaim herein on defendant, and tal 


ie 


it appearing that HERBERT HOLLIDAY is a qualified person “. 


. 


over 21 years of age, and not a party to or. am attorney: int ..2/) 


this action, and that substantial savings in time will result 


in such appointment; ee a 


IT IS ORDERED that HERBERT HOLLIDAY be and be hereby 


is appointed to serve the summons “and complaint herein: 


arep: NEW DRIC, N.Y, 
MAL 26,19 75 


Ys 


™> 


i UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORt% 


| 
| 
| 
{ 
| 
| 


i} TRAMP SHIPPING CO., INC., : > 

| Plaintiff, : Index No. 75 Civ. 

H 1549 HEW 

: -against- : a 
H NOTICE OF MOTION — 


4, GOTAAS LARSEN A/S, SANKO STEAMSHIP : 
| co., LTD., PARABOLA SHIPPIN‘; UK LTD, 
HIMOFF MARITIME ENTERPRISES, LTD., 

|| MARDOFF PEACH LTD., 


Defendants. 


PLEASE TAKE NOTICE that on the affidavit of JOHN C. 
@ 
MAMOULAKIS, dated June 20 , 1975, and all the pleadings and 


i] BEececdings heretofore had herein, the undersiqned will move 


13,362/JCM:md this court at a motion term-+o be held at Room 1506, United 
if 


« States Court House, Foley Sauare, City of New York, on ‘the /0-- 

i day of July ; 1975, at 9:30 o'clock in the forenoon of t*.it 
day or = each peerccecee as counsel may be heard, for an ord=r 
pursuant to 9 U.S.C. Sections 4 and 5, directing the defendants 


3, tO proceed to a “consolidate sebiers tick of all claims arising 


’ 


i| out of the damages sustained by the M/V AGIA ERINI II at Churchill, 
i| Manitoba, Canada, in October, 1974, and to appoint an arbitrator 
within 1p days of the order: and for a further order appointi:.: 
i" arbitrator for ths defendants if Gefendants cannot agree on an 
|) arbitrator within the aforesaid 10-day period. 

| The undersigned shall further move the court that 

lis the above-described order directing a consolidated arbitration 
{ 


pis not granted, then an order be issued directing defendant 
x 


GOTAAS LARSEN A/S to proceed to appoint its arbitrator within 
os days of the said order, or have the court appoint one instead. 
i! ee The undersigned shall further move the court for an 
‘ 


| order pursuant to Title 9 U.S.C. Section 3 staying discovery 


and any further litigation in this action pending the arbitration 


/ of the disputes between the parties. 


Oral argument is requested of the court in this 


" motion during the week of July 14, 1975. 


| Dated New York, New York 


dune 20, 1975 


Yours @tc., 


POLES, TUBLIN, PATESTIDES & STRATAKIS 
Attorneys for Plaintiff 

Office and Post Office Address 

46 Trinity Place 

New York, New York 10006 

(212) %43-0110 


sy: (Of FV Martin 


A Member of the 


Firm 


Haight, Gardner, Poor & Havens 
Attorneys for Defendants 

GOTAAS LARSEN A/S and EMERALD 
| SHIPPING CORPORATION 
One State Strest Plaza 
New York, New yYork 10004 


Zock, Petue, Reid, Curtin & Byrnes 
Attorneys for Defendants 
THE SANKO STEAMSHIP €CO., LTD. 
19 Rector Street 
New York, New York 16006 


Vincent, Berg, Russo, Marcigliano & Zawacki 
Attorneys for Defendants 
PARABOLA SHIPPING UK LTD. and 
HIMOFF MARITIME ENTERPRISES, LTD. 
127 John Street 
New York, New York 106038 


i’ UNITED STATES DISTRICT) COURT 
|) SOUTHE RN DIST RICT OF NEW YORK 


: 


| TRAMP SHIPPING CO... Ine: 

| _ Plaintiff, 

| -against- : AFFIDAVIT 
—— LARSEN A/S, SANKO STEAMSHIP 

}CO., LTD., PARABOLA SHIPPING UK LTD., 


\| HIMOFF MARITIME ENTERPRISES, L?PD., 
_MARDOFF PEACH LTD., 


Defendants. 
JOHN C. MAMOULAKIS, being duly sworn, deposes and 


He is an associate of the firm of Poles, Tublin, 


| 13,362/3CM:md' :Patestides & Stratakis, attorneys for the plaintiff herein, 


; and he is acquainted with the facts, circumstances and pro- 


« 


; ceedings of this case. 


Plaintiff is the owner of the Greek Flaq ocean-goina 


|| GOTAAS LARSEN A/S, under a time charter party agreement Jated 

| Decenber 18, 1969, as amended. Defendant, EMERALD SHIPPING 

CORPORATION, subchartered t..e vessel from GOTAAS LARSEN A/S; 

j cetensant THE SANKO STEAMSHIP CO., LTD., euhchactevad the vessel 
: €rom EMERALD; defendant PARABOLA SHIPPING UK LTD. subchartcre* 


f 
I} the vessel from SANKO; defendant HIMOFF MARITIME ENTERPRISES 7 'D., 
i 
; 


subchartered the vessel from PARABOLA; and defendant, MARDOFF 


i 
| PENCE & CO., LTD. subchartered thg vessel from defendant, HIMOTF. 
It has been admitted in the answers of the defendants (with the 


t 


| exception of MARDOFF PEACH & CO., LTD., which has net yet appeared 


| il : 
. fre ehter, AGIA ERINI Il, which it “as chartered to defe-dant, 
| 


aoe answered) that the subcharter parties were on the identica. 
eae and conditions, except as to hire and payments, as the 
| 
i} 
{ 
F 
* 


'$ 


48a 

i} original charter between plaintiff and GOTAAS LARSEN A/S, and 
il that all the aforesaid contractual relations were in existence 

berg: At that time, the vessel was ordered to tne 

to load a carao of grain. While 
entering that port, during its stay there, and also while exii‘ng 
the port, the vessel suffered serious damages as a result of 

two groundings and of icy eonditions. 

Plaintiff brought the suit, alleging that the port 
of Churchill was an unsafe port for a vessel of the size and 
type of the AGIA ERINI II at the time of the vessel's voyage 
there, and that charterers and subcharterers breached the 

i Warranties in their respective charter parties by ordering the 
| vessel to’Port Churchill. Plaintiff in its complaint claimed 
' damages amounting to $2,700,000.00 from the G@efendants jointly 

and severally, and demanded a consolidated arbicration of its 


claims. 


On the basis of the contractual relations described 
above, each of the defendants have asserted in their pleadings 
cross-claims for indemnity against their respective char*erers. 

The original charter party provided as to arbitration 


as follows: 


"17. That should any dispute arise 
between Owners and the Charterers, the matter 
in dispute shall be referred to three persons 
at New York, one to be appointed by each of the 
parties hereto, and the third by two so chosen; — 
their decision or that of any two of ther, shall 
be final, and for purpose of enforcing any awerd, 
this agreement may be made a rule of the Court. 
The Arbitrators shall be commercial men." 


The same clause apsears in all the subsecuent scub- 
| charter parties enumerated above. 
By letter to GOTAAS LARSEN A/S, dated the 25thday of 
" March , 1975, the plaint: ff anpointed Caotain George Stam 3% 
its arbitrator. Althouch two and one-half months have passed 


‘since that time, the defendants have failed to appoint an 


{| arbitrator. 


For reasons set ferth in the memorandum of law in 


i ; 49a 
: 


s 


| Support of plaintifé's motion for an order directing the 


it 


defendants to proceed to consolidated arbitration, the plainti‘f 
‘ believes that this court has the power to order such a consol~- 


dated arbitration, cvyen though plointiee has no direct contractual, 

relation with any of the defendants with the exception of | 
GOTAAS LARSEN A/S. Moreover, plaintifi believes that such a 
consolidated arbitration is the most efficient and expeditious 

lway of settling the plaintiff's claims against the sharterers 

| and all the eobcuaeceees and of the charterers' claims acainse 
their respective Se heed cunaes. Goagoliiecing would 

ii avoid the unnecessary delay and exvense of six separate trial: 
before different panels, at which the same evidence weaid be 

; presented. Consolidation would also insure consistent results. 

Plaintiff and its attorneys believe oyak consolidat? on 

‘ of these arbitrations is primarily in the interest of the de- 

* fendants who have claims for indemnity against their ressective 

4 Sher cerers Plaintifé has a right to look to its charterer, 

: GOTAAS LARSEN A/S for full recovery for its damages, and does not 

i: therefore, have any particular interest in the consolidation of 

| the arbitrations and claims herein other than to expedite the 

| proceedings and to bring tc vass as quickly as possible a con- 

\} solidation which appears tc be desired by all parties. To ex- 

fH pedite the proceedings was one of plaintiff's primary reasons 

: for bringing this suit and is the. reason for bringing this motion. 

‘From conversations with defendants' counsel, your Zeponent bole 
that the defendants, which have appeared to date, will no: oopose 

, such consolidaticn. 7 

Although piaintiff has sought this consolidation of 
i| ala claims and arbitrations, arising out of the aforesaid casual- i 


ties, it does not wish to be put at a disadvantage thereby. 
te 


ij j : : : 
For that reason, plaintiff: also proposes that the order directing 


Affidavit 
50a 


the defendants to proceed to consolidated arbitration should 
also direct them to appoint one arbitreato~ to the panel. All 
! defendants have a common interest in seeing that the plaintiff's 
i! contention and claim fail since this would exonerate them all 
from any liability. Defendants constitute, therefore, a single 
side in this dispute. If they were permitted to each appoint an 
-, 4 
arbitrator in the panel, the panel would become hevelessly weisght- 
i; ed against the plaintiff. For that reason, plaintiff believes 
that should the court order a consolidated arbitration, it 
should also direct charterers to appoint a single arbitrator who 
would in the usual manner, together with plaintiff's arbitra 
| choose a third arbitrator to constitute a panel of three 
such as that prescribed by the akove-quoted arbitration clause 
appearing in all the relevant charter parties. 
Plaintiff also proposes in its motion that if defend: 
have failed to appoint a joint arbitrator within a reasonable 
‘ time (10 days) the court should appoint one for them. Such a 
j} provision would also provide for a solution to a problem whict. 
might otherwise become a serious obstacle to proceeding with the 
arbitration. 
At the very least, the plaintif£ is Entitled to 
‘ proceed to arbitration with GOTAAS LARSEN A/S under the provisions 
of the Charter Party of December 16, 1969, as amended. 
' reason, plaintiff's motion vroposes an alternative order, in ‘> 
event that consolidated arbitration is not ¢ranted; to-wit, az 
| order directing that GOTAAS LARSEN A/S appoint its arbitrator and ; 
| proceed immediately to arbitrate the plaintiff's claim acainst it, . 
1 under Ehe terms Of the arbitration clause contained in the 
iCharter between the owner and GOTAAS LARSEN A/S. 


Plaintiff has also moved for an order to stay discovery 


and further litigation in this action. This 1S in accordance 


;wath Title 9, U.S.C. §3, which provides for a stay of litigati #4 


Affidavit 
5la 


in cases where the issue involved is referrable to arbitration 

until such arbitration has been had. This part Gf plaintife's 

motion is occasioned by the motion of defendants PARABOLA and 

HIMOFE, moticed for the 23rd day of dune, 1975, for an order 

directing the plaintiff to produce one of its officers and three 
| of the officers of the AGIA ERINI II. Plaintiff submits that 

in view of the agreements to arbitrate, discovery proceedings 

in this case would be utterly inappropriate, and that an order 

staying them should be issued in accordance with the above- 

mbationed statute. ne 

Because of the numerous parties, claims and cross- 

claims in this action, plaintiff's attornevs believe that the 
issues would best be illuminated on oral argument and accordingly 


oral argument has been recuested of the court. The parties wiil 


then be able to clarify their positions as to issues that may 


fn (Morb -— 


have been left out of their papers. 


ed Ate SOLA PORN ARI RENNER Pe 
JOHN C. MAMOULAKIS 


Sworn to before me 
this 20thday of June, 1975. 


, 


ty On wae, led Dieta 


Notary Public 


OtsiM! tag bee 
Lobuee 
Garriten te ler. anit | Salad by eas ek 


Vo seee Esti es Ata .é 


UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


(eaMP SHIPPING CO., INC. 
Plaintifé, 2S Civ. L549 Wey 


= against - AFFIDAVIT IN RESPONSE 
TO PLAINTIFF'S MOTION 

GOTAAS LARSEN A/S, EMERALD FOR CONSOLIDATED 
SHIPPING CORPORATION, SANKO ARBITRATION. 
STEAMSHIP CO., LTD., PARABOLA 
SHIPPING UK LTD., HIMOFF 
MAQITIME ENTERPRISES, LTD., 
MARDOFP PEACH LIU., 


Defendants. 


BEST COPY AVAILABLE 


CHARLES S. ( i) bel duly sworn, 
and says: 
lf am a member of tus Firm 


ar son, 


Havens, attorneys for defendants Gotaas- 
beereinatece "Gotaas"). and emerald Siigseng Co ~Or.c1on 
(hereinafter "“Emerald"). I make tnis alfidavit in respons 
ta the motion of plainticc® Tremp Suiu, 19 DG 6 ran) 

an order pursuant to 


at 


i Ul8.c. Sections 4 and 5, 


bitration of the claims, counter-c.aiins ane cruss-claims 


ten form the subject matter of these wroceeiings. 
2. The captions of ‘ramp's moctio. bapers 
correctly omit the name of Enerala as < defenaant. 
motion to intervene as 4a defencant was yianted wy 
court's order dated June 19, 1975 unc “ile 
9. Gotaas and Emerald taka tne follewis, . sition 
au Yesponse to crang'¢ motion for a c. .<Oliuatcu Gs .sciation: 
(a) This Court unc-2stionasly has sh discrscion 


=o :cder a consolidated arbitiation; and to specify 


: 
; 


to << eee ey 


53a Affidavit in Response 


“number and method of selection of the arbitrators wio will 


conprise the consolidated panel. 


(b) A consolidated arbitration should certainly 


be ordered in the circumstances of the present case, in 


* order to avoid multiplicity of actions ana the risk of in- 


: consistent results. 


(c) In view of the diversity of interests in this 


case, the consolidated arbitration panel should not consist 


! of three arbitrators, as suggested by Tramp. Rather, 
(| the panel should consist of five arbitrators, to be app- 


‘ ointed in the manner described below. 


The applicable legal principles appear in the 


: memorandum of authorities submitted herewith. This aff- 


“ jdavit reviews the pertinent facts. 


4. The. case at bar concerns damage allegedly 


' suffered by Tramp's vessel AGIA ERINI II when she loaded 
‘ a cargo of grain at the port of Churchill, Manitoba, Canada 
' in October of 1974. The vessel was to carry the cargo to 
a, Northern European port. As frequently occurs in the 
maritime industries, a number of parties are related by 

i contract to the voyage. Those contractual relations 

arise out of a series of time charterparties of the AGIA 

! ERINI II: the time charterparty of a vessel being the 
maritime law's equivalent of the lease of a house. And juse 
‘Sas there are sub-leases of realty, there are sub-charters 
of vessels. Specifically, in thg case at bar, Tramp nad 

: time chartered the vessel to Gotaas; Gotaas had sub- 

| chartered her to Emerald; Emerald hac sub-charterea her to 


ji Sanko Steamship Company ("Sanko"); Sako sub-crartered to 


Parapola Shipping U.K. Ltd. ("Parabola”); Parabola sub- 


‘ chartered to Himoff Maritime Enterprises Ltd. CoH mIOfE: ) 


‘and Himoff’ sub-chartered to ilardoff Peach, Ltd. ("Marduf£"; . 


heh. diab? ete SEA cial aR 


! 
o48. Affidavit in Response 


5. At the time of the voyay2 alleged in the 
complaint, all these charters.and sub-cl.arters of the AGIA 
ERINI Il were in effect. It is impdrtant to remember, 
however, that Mar off, and Mardofé alone, the last sub- 
charterer in the chain, uwesignatca Churchill, Manitoba as 
the loading port and berth. That is because, under a time 
charter, the charterer directs the vessel's employment; and 
where, as here, a chain of sub-time charters is involved, 

re given by the last sub-charterer in the 

Neither Tramp, as owner of the vessel, nor Gotaas, 
Emerald, Sanko, Parabola or Himoff as “time-chartered 
Ouers” or "“Gisponent owners” (in 1 é e _otlance) 
selected Churchill as the vessel's loading port. Mardort 
did that. The sailing érdears sent back up the chain of 
charters, ultimately reaching t. Verse. 's master, followed 
stomatiealiy. 

6. As alleged in the pleadinys, the charterparties | 
are on the same form, and their,.material provisions are 
identical. Each charterparty provides in Cluuse 6 as follows: 

"That the cargoes be laden and/foc discharges 

in any dock or at any wharf’ or place that Charterers 


or their Agents, may direct, provided the vessel 
can safely lie always afloat at any time of tide . ‘ 


Ciause 25 of each charterparty provides: 

"25. The vessel shall not be required 
enter any ice-bound port, Or any port where 
ox lightships have been or are about to be w 
drawn by reason of ice, or where there is 
that in the ordinary course gr things the vessel 
will not be able on account Gf ice to safeiy enter 
the port or to get out after having coupleted 
loading or discharging." 


And Clause 17 of each charterparty provides: 


"That should any dispute aris.e between Owners 
and Charterers, the matter in disaicve shall be 
referred to three persons at New Yccn, one <0 be 
appointed by each of the parties hner:-to, ani the 
third by the two so chosen; their Gucision or 
that o£ any two of them, shall be final, anu 
purpose of enforciny any award, 36 anreen:cnt 
be made a :ule of the Court. The 4:-bitratcls 
shall be comnercial men." 


_—_—_——_—_———_—__—_——— SS 
f 
' e . 55a Affidavit in Response 


7. There are three main issues, involving all 
the parties: (1) liability;: (2) indemnity; and (3) damages. 
As to liability, Tramp contends that Clause 6 of 
the charterparties, quoted above, constitutes a warranty 
that the ports and berths to which charterers direct the 
| vessel shall be safe for her; and that Churchill was an 
i unsafe port. Tramp asserts claims for breach of warranty 
against all the defendant charterers in the chain (see 
complaint at para. 9). The defendant charterers will 
r undoubtedly contend that the damages to the vessel resulted 
i: from ice; that the master and/or Tramp had ful: knowledge 
|| of the ice Gonditions before the vessel attempted to enter 
the port; and that under pertinent law Tramp hes ne en-~ 
i! forceable claim for damages, the vessel having proceeced 
H in the face of such knowledge. Alternatively, defendants 
will undoubtedly contend that the knowledge available to 


‘ the master with respect to conditions at the pert and 


'. berth reduce Tramp's right to-damages. 


: As to indemnity, the issue lies between the de- 
«. fendant charterers. Assuing arguendo that there is any 
tiabilaty to Tramp, on the basis of breach of charterparty 
; warranties of safety, then each sub-charterer cave tne sane 
i warranties to the party directly above it in the chain. 
Those charterers who are "in the middle" (namely, Gotaas, 
:; Emerald, Sanko, Parabola, and Himoff) will undoubtedly azyue 
' that Mardoff, as the last cha#terer in line wno actually 
-. @irected the vessel to Churchill, should bear ultimate 
iliability, and should indemnify the other charterers in 
. respect of any liability, loss or expense which may urise 
4 out of the alleged casualty. 
As to damages, all defendant charterers have an 


“interest in contesting the amount of Tramp's provable 


damace’s, again assuming arguendo that there is any liabii.ty 


56a Affidavit in Response 
i tO Tramp, 


8. It follows from the above that all parties 
to the litigation are directly invelved in the voyage 
of the AGIA ERINI II which forms the subject matter of the 


ection; and that all pertinent questions of law and fact 


ec 


.aS between the parties are the same. in these circumstances, | 
i} tas Court should direct a consolidated arbitration, which 
_Will involve and be binding upon all the parties. (See 
the authorities collected under Point I in the memorandum of 
; Law accompanying this affidavit). 

9. However, it would be an abuse of discretion 
ito direct that all parties resolve their disputes before a 
;; Panel consisting of only three arbitrators, as Tramp 
‘ suggests. Tramp's contention assumes that all the defendant 
| charterers have common interests and positions, so that they 
i may be fairly represented as a Group by a single arbi 
‘As pointed out above, the defendant charterers nave as an 
i 
ties amongst themselves guestions of indennity and ultimate 


liability for any damages to which Tramp may be entitled. 
2 Y \ p _y 


“The ultimate potential indemnitor is Mardofl, tha 


SET IP Free Tt ET rR TET) PLU arene: ere ser reer re ee eenpr reer eeewnen ner ee renrener epee rere -- 


tcharterer in the chain, which directed the vess21 


‘loading port. We cert 


t 


RIOR 


Bs 


“should appoint its own arbitrator; but no Singl: arbitrator 
’ 


‘can, in fairness, be appointed to represent the rartially 
af 


»diverse interests of all the defendant charterers. We submit 
1 


‘that, in the best extrcise of the Court's discrstion, a 


a z 
“five-member arbitration panel should be directed. Tranp 


;would aproint one arbitrator; the grcup of charterers in 
i “ 


‘the middle (Gotaas, Emerald, Sankxo, Parabola, and Himefl) 
ld together appoint one arbitracor; Mirdoff would @ppoint 
rbitrator; and the three arbitrator; 9 chosen woulé 


‘select two additional arbitrators, This has been the prac- 


tice of the Courts in cases which involve two principal 


+ ently merce ee Bae + etl 0 ee tee 
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groups of actors, and third interest which stands in the 
| position of potential indemnitor or guarantor. (See 
authorities collected under Point Il of the accompanying 
; memorandum). 
10. Although Niardoff has not appeared in this 
action, the agreement to arbitrate disputes with Himoff in 
New York constitutes a consent to the jurisdiction of this 
“Court. Under the authorities, this Court's order may be 
: implemented, in respect of Mardoff, if Himoff forwards a 
‘ copy of the order to Mardoff by registered mail, return 
receipt requested (see Point III cf accompanying memorandum 
ll. For the possible assistance of the Court, a 
; proposed order is attached to this affidavit and marxed 
“Exhibit A". oe 
WHEREFORE, your deponent respectfully prays that 
the motion of plaintiff Tramp Shipping Co., Inc. fer a 


consolidated arbitration be granted; subject, however, to tn 
provision that the consolidated arbitration panel consist 
of five members, to be appointed in the canner described 


in this affidavit. 


Sworn to before me 


this 7th day of duly, 15/5 


mt MARGARET E. DILLEMAUTH . 
“Notary Public — pic, State of few TO 
Notary Public Notary P atic, State of | 

QUBilied in Queras County 
¢ 


‘ trow Yora Cu, Clark 
lm ert. tiled with feow £977 


Term castes Mores 34, 


iY 

POLES, TUBLIN, PATESTIDES & STRAaaiIS 
45 Trinity Place 

haw York, HY  LOOC6 


SOCK, PETRIE, REID, CURIL 
19 Rector Street 
Siew York, NY 10006 


. WINCENT, BERG, RUSSO, MARCIGLIAN) & ZAWACHL 
127 dohn Street 
New York, NY 10038 


UNITED STATES DISTRICT COURT 


SUUTHERN DISTRICT OF NE! 


he era | 


SHIPPING CORPORATION, SANKO 
STEAMSHIP CO. LTD., PARABOLA 
SHIPPING UK LTD., HIMOFF 
MARITIME ENTERPRISES, LTD., 
MARDC:F PEACH LTD.., 


GOTAAS LARSEN A/S, EMERALD 


Defendants. 


this 
yeoceeding between pilainti 


ah Ne te 


* and the Court bei 


claims, ctunter-clai 
et 


ne voyage of the M/V AGIA ER 


ORDEKED that one arbitrator shall G&: 4 
.7 One arpicrator 
pe designated by a group ° defend sensisting 
Sotaas-Larsen A/S, Emerald Sn Corporation, Sanko 
steamship Co., Ltd., Parabola Soli Ut ana Himoft 
“aritine Enterprises Ltd.;, one arbitre.tor sh.il be sesignat’:. 
F pia, 1 
py defendant Mardo&f£ Peach,Lta.; ane 1¢ thre. arbitrators 
thus selected shall appoint two addi-.onal arvitracers of 


their own choosing; and it is furthe! 


ORDERED that the fir-t thre  arbit:2°ors, te 


= ie Order 
\ 59a 
‘designated not later than 30 days from the date of this 


‘ 


‘order, with counsel for the parties and this Court to be 


i 
: | 
oe ees of the designations as they occur; and it 1s further | 
ORDERED that the two arbitrators to be selected 
: : 4 
» by the three arbitrators thus designated shall be selected 


“within twenty days of the designation of the first three 
‘arbitrators; and it is further 
ti 
i! eee : : : : 
i ORDERED that failing timely designation or selection 


' 
! 


‘lof any of the five arbitrators as provided in this Order, ! 
‘any party may on five days' notice move this Court for a 


“further order appointing such arbitrator; and it is further 


i ORDERED that defendant Himoff Maritime Enterprises, 
Ltd. shall forthwith send to defendant Mardo lf Peach, Ltd., 
by registered ail return receipt penuested, a copy of this 
“order and ‘copies of all motion papers submitted by the cther 


parties in connection with the motion pursuant to which this 


Order was issued; and it is further 
ORDERED that unless defendant Mardoff Peach Ltd. 
makes application to this Court within two weeks Of rece:pt 


o£ the documents referred to in the preceding paragraph OE 


‘this Order, it shall be fully bound by all provisions of this 


Order. 


= 


eee + 


: : : : i 
of Gotaas and Emerald is as follows: . ee 1 
i is ' 


ae a oa 0a e 
: — Ge re 
! UNITED STATES DISTRICT COURT | 
|| SOUTHERN DISTRICT OF NEW YORK a 
Co oe oo 
ii TRAMP SHIPPING CO., INC., 4 9s Cry 1559 ney Lo 
Plaintiff, Eo 
| | AFFIDAVIT ON BEHALF OF - 
; t -against- >: THE SANKO STEAMSHIP CO. | 
| LID. ON RESPONSE TO a 
|i GOTAAS LARSEN A/S, EMERALD SHIPPING : PLAINTIFF'S MOTION FOR ¢ | 
|, CORPORATION, SANKO STEAMSHIP CO., CONSOLIDATED ARBITRA- ‘ | 
i LTD. , HIMOFF MARITIME ENTERPRISES, > TION | 
fF LTD., MARDOFF PEACH LID., | | 
y $ : 
i r Defendants. oe 
! \| : LG 
! eS 
‘ \! a at ee ee ine ee elcome ee eee = t | 
| i 7. 
l i 
Oe 
| STATE OF NEW YORK )  ) 
: 7 S5.; | 
| COUNTY OF NEW YORK ) oo 
| || 
t i a 
{i PHILIP J. CURTIN, being duly sworn deposes and suys' 
i : . 
| ee 
\y : i 
|| CURTIN, attorneys for defendant, THE SANKO STEAMSHIP CO. LTD. 
| i y 2 } 
H 
iH ("Sanko''), and I em familiar with the prior proceedings in this 
Action. i make this affidavit im reply €e the motion of plain- 
fl i 
, tiff, TRAMP SHIPPING CO. Inc. ("Tramp") which seeks an order 
it 1G 
I pursuant to the Federal Arbitration Act, Title 9 U.S.C. §§4 anc 5, ; 
| - 1) 
{ t directing a consolidated arbitration of the disputes among plain- « 
| co 
| tiff and defendants which are the subject of this action and to i. 
ii ; | 
the response of dofendants' COTAAS LARSEN A/S ("Gotaas") and 4 
5 g ' } 
t t ; fo 
i! EMERALD SHIPPING CORP. (''Emerald"). i 4 
i ia 
Hl (oy 
j i 2. Sanko's position as Tramo's motion and the response 
| 


order a consolidated arbitration among the plaintiff and the 


| (a) Sanko agrees that this Court has the power to 
| 

t 

t 


( 


ae 
< 
os 


Affidavit On Behalf of Sanko 


6la 


i defendants encompassing the issues heretofore raised in these 
proceedings and any other disputes among the parties which arise 


out of the several charcer parties involved. 


(b) Sanko opposes the suggestion of Tramp that a 
three (3) ener panel be constituted and favors a panel of five 
(5) members ts be selected in accordance with the i 
posed by Cotaas and Emerald. However, Sanko does not agree that 
the Court has the power to order a panel constituted of either 
three (3) or five (5) members. Sanko contends that each party 


\ 
! 
\ 
! 
} 
! 
| 
1 
{ 
i 
| 
: 
t 
| 
i 
| 
| 
| 
has a contractual right to appoint an arbitrator in any consoli- | 


| 
: 
| 
: 


dated proceeding and that the Court may not abrogate those rights, 


even though in this case it believes 4 panel so constituted would 


be unwieldy and would serve no useful purpose. 


Lee 


(c) Sanko, therefore, supports the suggestion of 


i 
i 
i 
t 
t 
{ 
i 
' 


Cotaas and Emerald that a panel of five (5) members be constituted 


! on condition that Gotaas, Emerald, Sanko, Parabola Shipping UK 


ij can agree on 4 single arbitrator, oF in the absence of such will 


| 
i 
| Ltd. ("'Parabola") and Himoff Maritime Enterprises Ltd. ("Himof£") 
| 4 
agree to the appointment of a single arbitrator on their behalf 


to be chosen by the president of the Society of Maritime Arbi- 


trators. 


gy & 
(d) That if Sanko, Gotaas, Emerald, Parabola and 


ae oe 


wee ee eens rene 
6 Se en a eee ee ee Tires oo 


Himoff can agree upon 4 single arbitrator or 4 formula for his 


selection by an independent party neither Tramp nor MARDOFF PEACH 


ee oe 


‘ 
Nh 
' 


c ( 
( affidavit on Behalf of-Sanko 


62a 
-LID.* ("Mardof£ Peach") have any legal grounds to oppose a panel 
- of five (5) members since each will have been accorded the con- 


! tractual right to appoint an arbitrator. 
WHEREFORE, I respectfully pray that 


(a) the motion of Tramp for a consolidated arbi 


NH with a panel of three (3) members be denied. 


(b) that the Ccurt determine if Gotaas, Emerald, Sanko,: 
| parabola and Himoff can agree on a single arbitrator and if 
' direct consolidation with one (1) member to be appointed by ie 
* one (1) member selected by Gotaas, Emerald, Sanko, Parabola and 
Himoff, jointly or by the President of the Society of Maritime 
; Arbitrators and one (1) by Mardoff Peach and the three (3) so 


i chosen select two (2) further members of the panel. 


Fa 


(c) that in the event that the five (5) member panel 


weet ees eee os en teemarnee tens Geeenenen weemencean tenn # an tt ame ne mane wae © # 


li cannot be constituted by agreement of Gotaas, Emerald, Sanko, 


Parabola and Himoff that the Court dismiss the action as against 


Sanko. 


ean nnn e ee 

| % We are advised by counsel for 
Parabola and Himoff that Mardoff 
Peach has been served with a 
third party complaint in this 2c-— 
tion. J 


PHILIP J. CURTIN 
— to before me this 
7= day of July, 1975. 
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UNITED STATES NISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


° 


ee ad me, AR i SM - « - = 


TRAMP SHIPPING CO., INC, 
_ ) Piasaraee, 
MEMORANDUM DECISION 


AND ORDER __ 


GOTAAS LARSEN, A.S., SANKO $ 
STFAMSHIP CO., LTD., PARABOLA 76 Civ. 1549 (HFW) 
SHIPPING UK eee HIMOFF MARITIME: 
ENTERPRISES, LID., MARDOFF PEACH, 


- against ~ 


LTD.,; : / 
Defendants. ; #49 re) g 


HENRY F. WERKER, D. J- 


i This action is prought by the owner of the vessel 


Agia Erini Tr for damages sustained by her at Churchill, 


a 


Manitoba, Canada in October 1974. 


The defendants are all charterers or ee charterers’ 
be sore 


_of the vessel. All excepting Mardoff Peach, the final ocd 


charterer, have answered the amended complaint herein and 


crossclaimed against subsequent sub-charterers. All have 


denied liability. Mara@off Peach has not filed an answer fy 


but hes requested additional time to move or answer with, 


respect to the amended complaint. 
Parabola Shipping UK Ltd. (parabola) and wimosé, a 


Maritime Enterprises, ita. (Himoff) have moved far aigeavedye’, 


Plaintiff has moved for a consolidated arbipratien: 
pursuant to Rute 42(a) «and Rule Bi(a) (3); = 


eae 
§ 


apie 


and is opposed t 
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o discovery becuuse it could dotey eee 
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Memorandum, Decision and Order 


and because no special circumstances exist, 

All parties, cven Lhose who have not as yet made a 
demand ee demand made upon them, concede that the aa 
in its discretion, may consolidate the arbitration proceedings, 
ee case — as this, where all the charter parties contain 
identical terms and conditions except as toa pavineigih of bles. 
Genketimarion for hearing of the legal issues arising thereunder 
by a single panel of arbitrators would clearly spare hoth the 
court and the parties substantial cost and delay. The plaintiff 
would like the arbitration proceeding to be heard by three 
arbitrators:one to be selected by the plaintiff, and one by 
defendants; these two would in turn phosse a thied. The 
defendants who have appeared and answered favor a panel of 
five arbitrators: one hones by plaintiff, one by defendants 
other than Mardoff and one by Mardoff; ene three thus appointed “4 


‘would then choose two more. Plaintiff objects. tg gedy oe 


or 
<s 


There is no dispute that the charter party between.’ . 
plaintiff and Gottaas Larsen A/S and all subsequent charter | 


parties between the defendants subletting the vessel contain -"s", 41% 


the following provision for arbitration: ne 


"17. That should any disputes arise be- 
tween Owners and the Charterers, the matter 
in dispute shall be referred to three 
persons at New York, one to be appointed 

by each of the parties hereto, and the 
third by the two so chosen; their decision 
or that of any two of them, shall be final, 
and for the purpose of enforcing any award, 


Court; 
men." 
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law: 
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Memorandum, Decision and Order 


With respect to the request for a stay of arbitration 
pending discovery, the inwotion is denicd, However, T see no reason 
‘why discovery during arhiiration may not he directed by the 
arbitrators, if jn their diseretion they find that te 45 
_necessary, and not merely for the convenience of the parties. — 
‘wate v. fuckin, 2 A.D-28 238, 160 W.¥-6- 94 159, (1st Dept. 
1957); Penn Tanker Co. v. C.H.2. Rolimpex, 199 FP. Supp. 716 
(S.D.N.Y. 1961). Thus the decision on whether discovery would 
further or delay arbitration will be left in the hands of o 
those who will try the case. |. La 

The amended eoontaknt in this action sounds in | poth 
negligence and contract with reference to the common convenant 
of ee and safe berth. That issue, as well as the issue. 
of damages, is common as between all defendants and the plain- 
tiff. While defendants have argued that a separable issue 
exists between them with respect to indemnity, it is not 
‘. beyond the realm of possibility that plaintiff have an gdenees 
in their ability to pay if and when iiability is found to 
exist. The partics hereto having agreed to arbitrate by their 
charters and sub-charters are therefore hereby directed to oe 
participate ina consolidated arbitration proceeding of all 


issues in the case. Tf am not convinced that consolidation is: 


premature and therefore hereby direct that those decendantal . ts 
D i 


who have not invoked the dibitrabtion clause da. so forthwith. ee 
8 a 


Himoff is directed to perfect jurisdiction over Mardofts 


Because of the possibility of arbitral part dagatye 


a F 


Necg ewiw 4. 


ote, 
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Memorandum, Decision and Order 


: and the refusal of courts to look behind arbitration awards 


Adee ee 


the court has decided in its discretion that this case be 


tried by a panel of five arbitrators, despite the fact that 


,the parties originally ayreed to arbitrate their disputes before 


-a’ panel of three. See Hidrocarburos Y Derivado, C.A. v. Neveus 


“Shipping, etc., 75 Civ. 463, S.D.N.Y. Memorandum and Order, 


March -, 1975. One arbitrator is to be selected by plaintifé, 
one arbitrator is to be sclected by the Rane Caos e other than 


Mardoff and ane is to he selectel by Mardoff; ve remaining two 


are to be selected by lot from a list of no more than six sub- 


mitted by the three arbitrators thus chosen i each). i 


the event that there is a refusal to serve by any one selacted 


by lot, the arbitrator who submitted that name shall have an 


| opportunity to submit another in its place, ‘The arbitration 


panel so constituted shall be appointed by the parties AS” later 
than sixty days from the filing of this decision. 
: This action is stayed pending arbitration. Submit 
order accordingly. a | 

SO ORDERED. 
Dated; ‘New York, New York 


August 4, 1975 
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Defendants. 
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herain, and on the annexed affidavits 


dem ticy o® 
S525 Court 


anpactan, 
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ne 
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Som owe 


Rules of smissing the cross-claim against 


he 


defendant, Mardorf Peach @ grounds (1) 
des: 


this Court lacks 


On SMarcoc7 
1235) (5) ve 


isver ard Croas-clai 


Nt 


on defendant, ““ wf Peach & Co., Ltd., service 


claim, unaccompanied by proces3, was of no legai 


' 69a 


Notice of Motion 


ow Qo 


” * 
Ech antmnedealinhnd aumetnediies Lecthentiontatacadatedinmmattanentl 


any case, (2) that the purported service cf said answer and 
crosSeclaim was not made on defendant, or on any agent or 


other person authorized to accept service of process for cr 


' On behalf of said Gefendant, and for an order directing that 


i costs and reasonable attorneys' fees be assessed against crozs-~ 
' Claimants, Himoff Maritime Enterprises and Parabola Shipping 
| Uk Ltd. and for such other further relief as to this Court may 


seem just and proper. 


ene mere 2 ee nen eee weve Mee ett ie on emEet # Oe Shee Ste eee amatnect seat nn amped 


PLEASE TAXE FURTHER NOTICE that any opposing affi- 
davits and answering memoranda are to be served not later 
' than August 5, 1975 pursuant to Rule 9(c) (2) of the General 
" Rules of this Court as computed in accordance with Rule 6 (a) 
' of the Federal Rules of Civil Procedure (or three days earlier 
: if served by mail). 


Dated: New York, New York 
July 29, i975. 


KIRLIN, CAMPBELL & KEATING 
Attorneys for Defendant, 
MARFORB PEACH & CO., LTD. 


‘.  O Lo 


Office & °.0. Address 
120 Broadway 
New York, New York 10005 


TOs: VINCENT, BERG, RUSSO, MARCIGLIANO 
& ZAWACKI 

Attorneys for Defendants & 
Cross-Complainents, 
HIMOFY MARITIME ENTERPRISES 
LTD AND PARASOLA SHIPPING UK LTD. 
127 John Street 
New York, New York 10038. 
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HAIGHT, GARDNER, POOR & BKAVENS 
One State Street Plaza oo 
New York, New York 10004 


'' POLES TUBLIN, PATESTIDES & STRATAKIS 

: 46 Trinity Place fort picuin 
New Yor, New York 10006 ke “7 
:ZOCK, PETRIE, REID, CURTIN & BYRNES 

itl9 Rectcr Street 

. New York, New York 10006 


| 


! 
| 
i 
ty 


| onrrep STATES DISTRICT COURT 
|| SOUTHERN DISTRICT OF NEW YORK 


|| TRAMP SHIPPING CO., INC., 
Plaintiff, 


~egainst- APPIDAVIT OF 
LAWRENCE G. COHEN 
| GOTAAS LARSEN A/S, EMERALD IN SUPPORT OF MOTION 


,, STEAMSHIP CO., LTD., PARABOLA 
|| SHIPPING UK LTD., HIMOFF 

|| MARITIME ENTRRPRISES, LTD., 

|| MARDORF PEACH LTD. 


Defendants. 
|; ee ee ee ee ere eet ee eae ~—X 
| STATE OF NEW YORK) 


} ss.: 
| COUNTY OF NEW YORK ) 


LAWRENCE G. COHEN, being duly sworn, deposes and 


l. I am an attorney at law associated with the 
| fim of Kirlin, Campbell & Keating, attorneys for the above- 
|| mentioned defendant, Mardorf Peach & Co., Ltd. and I am familiar 
| with the proceedings heretofore had herein, 

2. This affidavit is submitted in support of 


| the within motion to dismiss the cross-claim on the grounds 


|the court lacks jurisdiction of the person of said defendant, 

|| that no process was served, or was insufficient, and the motion 

| to vacate the purported service of the cross-claim on tha ground 
that said service of process was insufficient and unauthorized. 

| 3. As appears from the civil docket uf this Court 

| there has been no authorized service of process on defendant. 


| There has merely been an attempted service of a copy of an answer 


containing an alleged "cross-claim" unaccompanied by any summons 


Affidavit 72a, 


me oe 


or other form of process, by delivery of the anser in Canada, 
to Mardorf Peach (Canada) Ltd., a separate entity from defendant, 
Mardorf Peach & Co., Ltd. and not authorized to accept service 
of process for Mardorf Peach & Co., Ltd., London. 
4. MWMaxrfor@ Peach & Co., Ltd., has not been seredd 
| with process by plaintiff, Tramp Shipping Co., Inc. or any other 
| pases to this litigation, and is not a party to this action. 
As appeers from the affidavit of Mr. Alan Algate, attached 
“hereto as Exhibit A, on receipt of service of the answer 
' and cgoss-clain, without a summons, he notified the process 
: server (bailiff) that his company, Mardorf Peach & Co. (Canade) 
| Ltd. was not the same as Mardorf Peach & Co., Ltd.. Further, he, 
Alan Algate, was not on notice of any requirement that Mardorf 
; Peach & Co., Ltd. respond thereto. 
! 5. Attached hereto and made a part hereof as 
Exhibit B is the affidavit of Mr. Donald George Wilkins sworn 
“to the 25th day of July, 1975, in which are set forth all the 
" facts and circumstances which show that Mardorf Peach & Co., Ltd. 
"4s a foreign corporation existing under the laws of Great Bri- 
tain, which does not do business nor engage in any persistent 
; Course of conduct in the State of New York and that the claims 


' asserted in the complaint end cross-claim do not arise out of 


any business transacted by said defendant in the State of New york 


ASfiant is informed that the defendant, Mardeorf Peach 
| & Co., Ltd., is not licensed under the laws of State of New Yor% 
| to do business in New York, that it has not done business in New 


York, and that itias no agent authorized to receive service in ¢ 


New York. 


Affidavit 73a 


as 


6. As appears from the annexed affidavit of Mr. 
Donald George Wilkins, the alleged loss which is the subject 


of plaintiff's complaint and defendant's cross-claim herein 


art 


oe 


arises out of a voyage of the AGIA ERINI it trom Churchill, Mani- - 


toba, Canada to a port in Europe under a charter party between 
defendant and cross-claimant, Himoff Maritime Enterprises, 

Ltd., a Bahamian corporation, dated September 13, 
of which 43 annexed hereto as Exhibit c. 


charter 


ants hav 


WHEREFORE, it is respectfully submitted that based 
upon the affidavits and exhibits submitted, defendant, Mardorf 
Peach & Co., Ltd. motion to dismiss the cross-claim and vacate 


service stiould be granted in all respects. 


oe 


Swomn to before me this 


39 eee of July, 1975. 


Notary Public. 


PETER »4 FERRELL Ut 
Notary Public. State of New York 
No. 60-6278178 Westchester County 
Certificate filed «in New York County 
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wides for arbitration of all disputes. 


.Ot demanded arbitration with defendant. 


1974, a copy 
Clause 17 of that 
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United States District Court 


DYrovinee of oo Br the Ciatter ot Index No. 75 Civ. 1549 


| Co Wits. Southern District of New York 
74a Tramp Shipping Co., Inc., 
Plaintiff, 
-against- 
an Ward : : 
1 Ce eae Gotaas-Larsen A/S, Sanko Steamship Co. ,Ltd., 
: ee Parabola Shipping UK Ltd., Himoff Maratime 
' of the f Pping ’ 
i of aes ie Enterprises, Ltd. and Nardofft Peach Lrd., 
in the Province of Manitoba Defendants 


make cath and say: 


1. That, I am Secretarv-Treasurer of Mardorf, Peach & Co. (Canada) Ltd., whose 
head office is in the City of l’innipeg, Manitoba, Canada. 


; 2. That, on “May 28, 1975, I was personally served by a bailiff with ANSWER TO 
AMENDED COMPLAINT AND CROSS CLAIM in the above named law suit. 


3. That, the name of the defendant, Mardoff Peach Ltd., is not the name of our 
Company, Mardorf, Peach & Co. (Canada) Ltd., and that this fact was related 
to the bailiff. Also, that, to further clarify this issue 1 informed ve 
plaintiff's Winnipeg Agent of Record, Messrs. Christie, De Graves & C 
by telephone that the service appeared improper and that our company name 
was Mardorf, Seach & Co. (Canad a) Ltd. 


4, That, nowhere on the ANSWER TO ANENDED COMPLAINT AND CROSS CLAIM was there 
any indication that a reply was necessary. Also, that, I saw no indication 
of a date certain for a response by defendant, Mardoff Peach Ltd. 


eee) 


en eee ere oa een cen antenna cnt te ttt + etna ee ett tenet 


SWORN before meat the City of Winnipeg | 


} oie 


in the-Province of Manitoba, 


this 23rd dav 9 July~ AD 19 75 
: ory 7 
Je ~ 

ores rei as 


A 
ary Publi 
bak 2 f for the Province of Manitoba. 


My commission is for life. ee 


iden 
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meme, 


UNITED STATES DISTRICT COURT 
a 


SOUTHERN DISTRICT OF NEW YORK 
aR ee Ee ELTA 


TRAMP SHIPPING CO. INC. 


Plaintiff 


~against- 

f ti Civ 1549 
GOTAAS-LARSEN A/S, SANKO STEAM- 3 ; 
SHIP CO. LID., PARABOLA SHIPPING 
U.K. LID., HIMOFF MARITIME ENTER- 

PRISES LTD., MARDORF PEACII LTD. 


Defendents 


AFFIDAVIT OF DONALD GEORGE WILKINS 
EU NE EAINS 


I, DONALD GEORGE WILKINS of 203 Lincoln 
Avenue, Twickenham, Middlesex, do hereby make oath and 


say as follows :- 


1. I am a Director of Mardorf Peach & Co. Ltd. 

of 52 Mark Lane, London, EC3R 7PC ("Mardorf Peach, London") 
and have held this office for the past five vears. I had 
been with Mardorf Peach, London, for two years previcus 

to that. I have been an accountant in commerce for the 
past 20 years. Of the six Directors at Mardorf Peach, 
London, I am the Director in charge of all accounting 

and administrative matters, whereas the other five 


Directors attend to trading problems. 

hos 
2s Mardorf Peach & Co, (Canada) Ltd. ("Mardorf Peach, 
Canada") is a wholly owned subsidiary of Mardorf Peach, 
London, in common with two other companies in the United 
Kingdom which are wholly owned subsidiaries. Mardorf Peach, 


Londoz, is itself a subsidiary, in common with many other 


companies, of Associated British Foods Limited. 


docatectaastd drain des debi diab As ta, Daa ate Ln oBss des at aca oa wa amt Dk de i ae Rh ae SI aE ca Ee aS I CO ALR ol caste Maaocniata die daa t 
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Be IB ele LS Ls ahs tht. 


_Exhibit B 
Ta 


5. Mardorf Peach, Canada, is an entirely separate 
entity to Mardorf Peach, London. It has entirely separate 
accounting and there is no exchange of staff between the 
two companies. The Canadian company buys and exports 
Canadian grain mostly, but not entirely, to “ardorf 


Peach, London. 


4, Mardorf Peach, London, does not conduct business 
in the State of New York, either regularly or otherwise. 
The majority of Mardorf Peach, London's business is the 


importing of North American grain into the United Kingdom. 


-. This is divided approximately 80% from ports in the 


St. Lawrence and 20.) from ports in the Gulf of Mexico. 
“Mardorf Peach, London, never purchase grain for shipment 
out of any ports of the Eastern Atlantic Seaboard of 


the United States. 


5. The fixture with Himoff Maritime Enterprises 

which resulted in the trip Charter dated 13th September 

1974 at Montreal was made in Antwerp by Inparma Shipping 
N.V., Brokers acting on our behalf. The performance of 

the contract had no connection with New York, other than 
the fact that hire was to be remitted to Himoff's New 


York Bank. This hire was remitted from our London Office, 


6. We had no previous dealings with Messrs. Himoff 


and it was pure chance that cn requiring a vessel for 
shipment of grain out of Hudsons Bay we happened to ccme 
in business contact with Messxys. Himoff as Disponent 


Owners. : : 


Exhibit B 


792 


ve Mardorf Peach, Canada, are not, and never 
have been, authorised to accept service of process on 


behalf of Mardorf Peach, London, in United States 


proceedings or, indeed, proceedings in any other 


jurisdiction. 


SWORN at 41-45 Mincing Lane 
in the City of London this 
85th day of July 1975 
Before me 


AAS 
— = 
ra 


%, 


Notary Public 


London, England. 
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SOUTHERN DISTRICT OF NEW YORK 


TRAMP SHIPPING CO. INC. 
Plaintiff 

- against - 

GOTAAS-LARSEN A/S, SANKO STEAM~ 

SHIP CO. LTD., PARABOLA SHIPPING 


U.&, LID., HIMOEF MARITIME ENTER- 
PRISES LTD., MARDORF PEACH LTD. 
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75 Civ. 1549 


LO Beg 


c Soha eee ete name 


7 


ee  . 


AFFIDAVIT OF DONALD GEORGE 
: WILKINS 


HOLMAN FENWICK & WILLAN 
SOLICITORS 

1 PEPYS STREET 

LONDON E65 
PBS 

25.772 

Telephone: 488.2500 


* 


TIME CHARTER DATED SEPTEMBER 13, 1974 


BETWEEN DISPONENT OWNER HIMOFF MARITIME 
ENTERPRISES LTD. AND MARDORF PEACH & CO. LTD. 


CHARTERERS. 


REPRODUCED AT P. 25a 


° 


82a Exhibit C 


. \ 


7: RIDER TO CHINTER PANTY CATO MONTPEAL, SEPTEMIER 137; V. “AGIA ERTHT 41H 
Re A eee ne napeteen ne ee: ee een: ae ene 


oe 


90 29: Bunkers on dolivory end rodelivor; aparoximataly tha same 
quantitios both ends. Sas £ culivary and redalivary, 
is6. U.S. OOCLLARS SEVENT deng con for I.F.0. and 
U.S. DOLLARS ONE HUNOREO AND TiN 
Charterers privilego te bunkor ve 
discharging, provided it does not : with the discharoing. Czners 

; the port of redelivery, provided 


Chartsrers are not to bo responsible for steve or ather damage to 

the vessel unless notified in uriting by the @. at tima of occurrence 
of damage. Master is to cooperate with Cha-te nd Agents in giving 
Promat notice of claim in writing to party cau 


Hire to be remitted to: - 


Himoff Maritime Enterprises Limited 
Account: 121-101-0742 

With the Chasa Manhattan Bank, 

120 World Trade Centre Concourse, 
heu York 


ttentions Mr. Charles Keeler, Vice President 


And to ina 


pp 
wich 


} 
~ 


ately full rate cable advise Beneficia ugh Chase 
ourse, 


edi 
Manhatten Benk, 120 World Trade Centre Conc 
sa 


value dats me date as remittance. 


Vessel's Description: (Particulars all about) 


MoV. "AGIA ERINI 118 
en NE 


- Greek Flag 
- Built 19709 
= 31,904 total deadweight 
- 35 fest 1.1/8 inches draft 
- 1,351,054 cubic feet grain 
~ plus 147,924 cubic feet in bleeding wingtenks 
6 holds/éhatches 
12 X 5 tons winches/derricks; t.p.i. 100 
599 feet 1 inch length overall 
84 feet 00 inches beaa 


fea Jason Clause; New Both-to Blane Collision Cla 


s 
Ger Risks Clauses Nos. 1 and 2, ata to be censidsare 
Party and are to be included in Gills of Lacing iss 


Chatierers to reimburse Seners with en emount upto $27,009.09 tovacds extra 
insurance assessed by the Underurit 2S, fer tsading Churchill. Oywners 
eventually to sussact such extra insurencea by Underuriters' invoice. Any 
excess over $§27,090.CO is to be e5sorbed: by the Ouners. 


83a Exhibit C 
RIDER: TO CHARTER PARTY ATEO ot REAL SEPTEMIER 13TH J74 = WV. "AGIA ERINT yy8 
OO eat Re ttt SAL, SEPTEROER UST, I74 = .V. "AGIA ERINT 11" 


Cleuse 35: Vessel to bo left in safe seavorthy trim to Master's satisfaction for 
- shifting botwaen leading ports, 


Clause 36: It is understood vessal is approved for grain loading without Fittings 
end carry ore in alternate holds, 


Clause 37: Anvon-hire survey is to be held at Hamburg by inpartial surveyor who 
will submit his survey report to both parties. At the redelivery port, 
@ Sutvey is to ba held alse in the aforenentioned manner. Time and 
expanses for the survey to be borne equally. as 


Clause 38: Cost of rediogrems sent by vessel for Time Charterers behalf to be for 
Charterers account. 


“,° NEW JASON CLAUSE. In the event of accident, dancer, damaze or disaster before or after commencement of the 
Yorace resuiting fror. any cause whatsoever, whether cue to Negiisence or not, for which, er for the consequences of which, 
the earrier is not responsible, bs statute. contracz or otherwise, the goods, shippers, censicnees or owners of the good? 
shali contribute with the czeries in general aterace to the payment of cay Sacriices, losses, or expenses of a general average 
Rature that may be made er incurred, and Shai pay saivase and Special charges incurred in respect of the goods, 


If a salving shin is owned o- operated by the carrier, salvage shall be paid for as fully as if such salving shio or ships 

~~ bélonzed to Strangers. Such dcencsit as the carrier er his acents May deem suilicient to cover tne estimated contribution of 

the goods and any ssivace anc epecial charges thereon Shall if required, be Tade by the goocs, shippers, cousignees or 
owners of the goods to the carrier before delivery, 


BOTH TO BLAME COLLISION CLAUSE. If the liability for any collision in which the vessel is involved while per 
forming this Bill of Lading falis to be Getermined in accordance with tne Jaws of the United States of America, the 
followiag clause shall 2pply:— 


If the ship comes into collision with another Ship as a result of the Negligence of the other ship and any act, 
Reglect or defauit of the master, mariner, pilot or the serrants of the Cerrier in the Ravication or in the manages 
ment of the ship, the owner of the goods carried hereuncer il] indemnify the Carrier Acsisst ail less or Usability to 
the other or Non-carryinz shin or her owners in $o far as sucn loss or Uadiliey represents inss of, or C3mace to, o- ny 
¢lzim whatsocter of tne owners of said coods, Paid cr payzdle by the otner or Nen-carryizz ship or ker owners io the 
owners of said coods and set o=, recouped or Tecovered oF lhe other or Non-carrying ship or rer owners as part of 
their claim against the carrying ship or Carrier, ‘ 


The forezoinz Provisions shail also applr where the Owners, Operators or those in charce of any’ ship or ships or objects 
other than, or in addition ta, the coliiding saips cr eojects are at faulx in respect to a eoiiisicn or contact, : 


WAR RISKS CLAUSE ~~}, No Bills of Lading to be sicned for any blockaded port and if the port of discharge be 
declared blockalc4 sfter Biiis of Ladinge have been sicned, or if the port to whicn the sro has been orcered to Cischarg- 
either on signing Silis of Lacing or thereafter be one to which the ship ts pe shail be pronidited irom going by the Governmest 
of the Nation under whose Sac the ship saiis or by ans otner Government, the owner seall C.xenzrge tne carzo at aay other 
Port covered by this Charterparts as orderes by the Charterers (provided such other Port is mot a biockaded or prohibdis:d 
port as above mentioned) and snrall be entitled to freicht as if the ship had Gischarged at the pore or Ports of discharge: to 
which she was Originally ordered.” ‘ 


“2. The shia shsll have liberty to comply with any orcers or directions as to desartcre, arrival, toutes, ports of 
call, stoppages, Cetination, Gelivery or otherwise howsoever given br the Government of the Natrca tncer whose faz the vessel 
$si!s or anv Cefartmenit thereo:, or amy Oerson acting or Durcorting to act with tae autroris ef such Government or of 
any denartment thereof, of bs znyv comraitice cr ovrsonm chavine, under the terms of tne Wer Risas insurance ON the shia, 
the right to Give such orders or cirections and if OY reason of ana in comptiance with ang such ercers or c:rections sosthiag 
is done or is mot done. the same shall not be ceeme! a Ceviaiion, and cei:very in aceardarce wits SUCH orcees or airertons 
6&all ve a fulSiiment of the contract Soyage and the freigat shall be Payaodie accordingly.” (CS.U AL Loadca—ctih Septemter, 
1933)." 
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Plaintiff SUMMONS 
v. : : 
GOTAAS-LARSEN A/S, SANK STEAMSHIP 
CO., LTD., PARABOLA SHIPPING UK 
LTD., HIMOFF MARITIME ENTERPRISES, 
LTD., MARDOFF PEACH LTD., 


we 
=o 


Clarets ial fat BH 
Tle we et 
; areas 


ie 


Lae 
ae 


Defendant § 


To the above named Defendants : 


apron? sy 


es] 


You are hereby summoned and required to serve upon 


MARCIGLIANO & ZAWACKI, 


defendants HIMOFF and PARABOLA 


AtsttteS attorney =, whose address 148 127 John Street, New York, 


and cross-claim ai ne 
an answer to the complaint'which is herewith served upon you, within “20 days afte 


or sstvive ig 


at . os 
summons upon you, exclusive of the day of service. If you fuil to do so, judgment b 


He wey 
taken against vou for the relief demanded in the complaint. ee ae 


RATUDND F BURGE: We 


ae 
chat it teas 
: » Dep) is Oo ; 
August 4, 1975 [Seal of Court)” 
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eta, cd as 


SOLE Thi! mee is Las porvuant to, Itule 4 of the Pederai Rules of cit Procedure. 
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Plaintiff, a 
75 Civ. i549 HFW 
- against - 
AFFIDAVI: IN RiSPONS= 
GOTRAS-LARSEN A/S, EMERALD TO DEFENDANT MA..DORFE 
SH.FPING CORPORATION, SANKO FEACH & CO., LTD.'S 
iIP CO., LID., FARABOLA MCTION 
ING UK LID., HIMOFF 
MLRiTIME ENTERPRISES, LID., 


MARDORE PEACH LTD., 


scone ces em tia neler ie she ea 


Defendants. 


RICHARD L. JARASH. j sworn, 


Haicrt, Gardner, Poor & Havens, attorceys 
ss-Larsen, A/S (hereinafter "Gots-s") 


hit-iag Corporatian (hereinafter “Erccraia 


| 
| 
| 
| 
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| 
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| 


ami.iar with the proceedings 
affidavit in response to tic FOtLCS 
Mardor® Peach & Co., Ltd. ("Hardorf") for en orcer -urstant 
+9 Rules 12(b) (2) (4) and 
Procedure dismissing the claims against 
* 
of in personam jurisdiction and vacating Se>-) 


2. Gotaas and 


Maracorft because the 
York with €he Gute 


-anstitutes a consent t> the jurisaier 


waes Ca 


Affidavit of Richard L. Jarashow 


are now moot 


, 


that the Clerk of this Court has 

to make service upon Mardorf by mailing a copy of 
tne summons and compiaiat, return receipt re- 
quested, to its London 

The applicable jegal principles appear in the 


memorandum of authorities submitted with this fidavit. 
ea 


3. Mardorf counsel has anne: 
a copy of the 
dated Septembe 


reads as follows: 
"That should any dis 
Owners and Charterers, the 
shall be referred to three 
one to be appointed by back of 
hereto, and the third py the two 
decision or of any two of them, shall be 
and for the purpose of enforcing any award, 
agreement may be made a rule of the Court. 
Arbitrators shall be commercial me..' 


Under the principles discussed in the accompanying semor 
of authorities, this constitutes a ccnsent €9 the 
versonam jurisdiction of this Court over Marcort. 
motior. to dismiss for lack of jurisdiction shc.id 
be denied. 

4. Himoff's counsel has advised thac the 
! of this Court has been reauested te serve Mardocf at its 
London address by registered mail return reseipt reaueste 


Under the apolicable authorities this constitutes sroper 
% 


sexvice. Mardorf's objections to service of process are Au 


moot and its motion to ‘acate is without further legal 


5. This Honorable Court has reserved cecision 


1 on plaintiff Tramp Shipping Co., Inc.'s ("Tramp") motion 


pursuant to Title 9 U.S.C. §§ 4 and 5 airectine the par-ics 


Le ale 


to proceed to a consolidated arbitration of ali claims 


ir 
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: Affidavit of Richard L. Jarashow a 
ce, 

arising out of damages allegedly sustained by the M/V AGIA ; 

ERINI II at Churchill, Manitoba, Canada in October, 1974. 


6. Defendant Mardorf's instant motion is closely 


- related to the motion for consolidation in that’ Mardors is 


the only sub-charterer of the AGIA ERINI II which has 
neither appeared in this action nor responded to the motion 


for consolidation. Since Mardorf should be made a party to 


. the consolidated proceedings in order to complete the chain 


of sub-charterers and since no grounus have been set forth 


» upon wnich Mardorf should be dismissed from tn:s action 


; it is respectfully submitteé that Mariorf be usrected to 


respond to the pending motion for consolidaticn. 
7. Gotaas and Emerald, in thei Parcrs submittec 
in response to Tramp's motion for consolidation, indicatec 


their understanding that Mardorf had not appeared in this 


_ action and proposed that the Court order defendant iimozs 


to send Mardorf by registered mail, return receipt request ed 


a cosy of the Order for consolidation and all other Dapers 


‘ submitted in connection with the moticn. The Dropcsed Orcer 


also contained a direction thet unless Mardo-: applied for 


: relic= within two weeks, it would be fully bound Sy all 


' provisions of the Order. 


8. Under the circumstances, since Merderf hes 


applied for relief on its own motion, Gotaas and Enerald 


_ respectfully submit that if the Court upholds turisdictison 


and preper service of process thich your deponent submits a 


is appropriate for the reasons herein stated, ‘.ardorf be 


" given the opportunity, within ten days of ths fete of =32 


| Order, to respond to the motion for consolica-:c arbitraticr. 


WHEREFORE, your dezonent resvectfull. rmravs tliat ; 


the motion of defendant Mardorf Peach & Co., L:d. be in ai. 


respects denied and that Hardozt be permitte: iv days 
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!. respond to the motion for consoli ftration. ; 
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' 120 Broadway ; 

New York, NY 10005 a 
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i New York, NY 10038 : 
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: POLES, TUBLIN, PATESTIDES & STRATAKIS I 
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SOUTER DISTRICT 


OAD Cte TAA 
Rav Masia ta faa Ca... 


15 Civ. 1599 try 


Te 
dervoag 


Fiaintite, © Aer AyS fo OProriciG: 


TO MATIN OF HARDORP 
PRACY LTD. 


-azainst- 


oe 


COTAAS-LARG=E A/S, SAHO. STEAYSHIP 
CO., LTD., PeFAEOLA SHIPPING UX - 
LUD., HIVOPP MARITINF EMTERPRISES : 

LTD., “MARTORP PEACH LTD., 


ae 


oe 


TATE OF NEY YOR : 
COUNTY OF NFW rors) °8: 


Sey 


JANCS F. CAMPISE, being duly sworn, deposes anc says: 

2. JY am an ettcrney at lav associated with the firm of 
VINCENT, ERO, RUSSO, MARCIGLIANO & ZAVACKI, attorneys for de- 
fengants PARAFOLA SITIPPING UK (’PARAROLA") and HIMOPP HARITISE 
“ENTERPRISES, LTD. (“"INOPP"), and I an familiar with the pro- 


ceedinss had herein. 


2. This Affidavit is submitted in ornosition <2 the notion 


ef ‘céCsrcent. MAP SCHY PEACH Lia 


-, to disniss the cross-clains 
of defestzante VPANSTOLA ond HIUOFF for tect of Jurisitetion 

3. Enon Infossation and selier, “A8DSRF PEACe- tio. seree: 
to charter the “.V. “AGIA ENT:I II" fror SI“OFP on or about fep- 
tember 12, 1978 (Exhibit “A"). 

&. That by Clause 17 of the annexed charter arreenent, 
MARDORFE PFACK LTD. arpreed to avhitrace in New York any disputes 
erisive Gut of Shic cnaeter. 

5. That by virtue of such arreerent to erbitrate in tew 


York, ~*5552P Pcfct: LOO, hae eonsertedc to 2nd ts ther=Fere su": 


$e5t to the in cer-ccas Juristiction of sew fork coucis. 
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Affidavit of James F. Campise 
‘ 
&. Spon information and belief end the annexe? afficavit 
of aervice (fuhihit "2"), “IARDOPR? PZACH LTD. was served with cro- 
cess of tnis Court in winninez, Manitoba, Canada, on “ay 28, 
29075. 
7. Deanite such service which defendants HIIOFP and SAzA- 
Hg ROLA believe w23 valid and effective, providin: defendant MATZONT 
PRACH LTD. with notice of the subject action, process of this 


Court was delivered to the Clerk of this Court on Ausust 4, 1°75 
for service upon “ARSORP PEACH LTD. (London) pursuant to PROP 4(:) 
(Exnibit "C"). 

WHEREFORS, cefendants PARASOLA and dIMOF? respeetfuliy re- 
‘quest that the notion of “MAZDORF PEACH LTO. toe dismiss the ercas- 


claim and vacate service should be dented in all respects. 


Notary Pyrite 


™O: Poles, Tublin, Stratakis & Patestides 
46 Trinity Place 
New Yor, Yew York 12006 


H | Kirlin, Camsbell @ Yeating 
\ 125 Proadcway 
Yew York, New York 19005 


Hafeht, dardrer, Poor & Havens 
' One State ccrect Fiats 


New York, lew York 19°95 ’ 

Zock, Petrie, Reid, Curtin tyrnes 
H 19 Fector ctreet 

New Yori, New York 19906 


TIME CHARTER DATED SEPTEMBER 13, 1974 


BETWEEN DISPONENT OWNER HIMOFF MARITIME 
ENTERPRISES LTD. AND MARDORF PEACH & CO. LTD. 


CHARTERERS. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TRAMP, SHIPPING CO. ,. INC. 75 Cive 1549 
plainer it, ‘ 
- against - REYFIOAVIT OF SERVICE 
GOTAAS-LARSEN A/S, SANK STEAMSHIP 
€CO., GTD., PARABOLA SHIPPING 1% 


LTD., HIMOFF MARITIME ENTERPRISES, 
LiD., MARDOPF PEACH LID. , 


f 


Defendants. 


I, HERBERT HOLLIDAY being duly sworn state that I 
am a qualified person over twenty one years of age and not 
a party to or an attorney in this action and reside at the City . 
of Winthipeg, Manitobe . and that on May 28 j 1975 
at Winnipeg, Manitoba ; served the within summons, 
complaint and cross claim pursuant to an ORDER FOR APPOINTMENT 
OF PERSON TO SERVE PROCESS and an APPLICATION IN SUPPORT of 
said order on MARDOFF PEACH LTD., the defendant herein by 
personally delivering said summons, complaint and cross claim 


to Mr. Alan W. Algate, an off.icer, Secretary Treasurer, at 


— A SNS OS YY OLE LG PE CES HE AT AEE OL PRT BNE Ce tanya ne pT ET 
ern Ot SP TE ET Ce SEES I ET TENE AE 4 


303 - 167 Lombard Avenue, at the City of Winnipeg, in the 


Province of Manitoba, thecberk Motelon 


HERBERT HOLLIDAY 


Sworn to before me this 28th 


. if MAY 2 2975 
OF: iad 
Gir ter 
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Law OFFICES 
VINCENT, BERG, RUSSO. MARCIGLIANO & ZAWACKI 
127 JOHN STREET 


TELEPHONE NEW YORK, NEW YORK 10038 CABLE ADORESS 
Q12 344 2083 VINBERUS 


August 4, 1975 


United States District Court 
Southern District of New York 
United States Courthouse 
Foley Square 

New York, New York 10007 


Attention: Clerk of the Court 


Re: TRAMP SHIPPING COMPANY a 
Viv 
GOTAAS LARSEN A/S, SANKO STEAMSIITP 
CO. LID., PARABOLA SHIPPING UK LTD., 
MARDOSE PEACH LTD. 
Index No. 75 Civ 1549 HFW 


Gentlemen: 


We enclose $10.00 along with summons, complaint, 
cross claim and applicable cxhibits and ask that you kindly 
serve in accordance with Rule 4i Mardoff Peach § Company Ltd. 
Bt $2 Mark Lane, London, EC SR 7PC, return receipt requested 
made returnable to the Clerk of the United States District Court 
southern District of New York. 


Nery truly yours, 


VINCENT, BERG, RUSSO, 
MARCIGLIANO §& ZAWACKI 
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UNITSD STATES DISTRICT COURT 
SOUTHERN DISTRICT OF!ZW YORK 


TRAMP SHIP sc. , 19 Civ. 1549 Hew 


Plaintiff, AFFIDAVIT IN REPLY 
TO DEFENDANTS, HIMOFF 
-against- Ses, 
LTD. AND PARABOLA 
GOTAAS LARSEN A/S, EMERALD SHIPPING . SHIPPING UK LTD. AFFI- 
i CORPORATION, SANKO STEAMSHIP CO., LrD., DAVIT IN OPPOSITION 
PARABOLA SHIPPING UK LTD., HIMOFFP Hi TO MOTION OF MARDORF 
;, MARITIME ENTERPRISES, LTD., MARDORE PERCH &£ CO... ETD. FO 
| PEACH LUD., DISMISS THE CROSS- 
CLAIM 
Defendants. 


4 CE COHEN, being duly sworn, deposes 


1. I am an attorney at law associated with the 
| firm of Kirlin, Campbell & Keating, attorneys for defendant, 


Mardorf Peach & Co., Ltd. and I am familiar with the proceed- 


lings heretofore had herein. I make this affidavit in reply 


to the affidavit and memorandum of defendants, Himoff Maritime 
Enterprises, Ltd. Parabola Shipping UK Ltd. in opposition 
leo the motion of Mardorf Peach & Co., Ltd. to dismiss the cross- 
Claim against Mardorf Peach & Co., Ltd. for lack of in personam 
jurisdiction and vacating service of process. 

2. Pursuant to a charter party for the charter of 


ithe M/V AGIA ERINI II between Mardorf Peach & Co., Ltd. as char- 


terers and Himoff Maritime Enterprises, Ltd. as disponent owners, 
‘made on or about September 13, 1974, Mardorf Peach §& Co., Ltd. 


agreed to arbitrate any disputes between itself and Himoff Mari- 
i| 


j;. time Enterprises, Ltd. under said charter party, in New York. 


i 
! 
{ 


‘ 
{ 
i 


! 
, 
I 
| 
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3. Himoff Maritime Enterprises, Ltd. has never 


demanded arbitration with Mardorf Peach & Co., Ltd. of any dis- 


putes under the aforementioned charter party. 

4, The aforementioned charter party provides for 
a time chartered trip to a specific port; namely Churchill, 
Manitoba, Canada. The aforementioned charter party also pro- 
vides, in an additional typewritten clause, for payment by 
Mardorf Peach & es. Ltd. to Himoff Maritime Enterprises, Ltd. 
a maximum sum of $27,000 to reimburse Himoff Maritime Enter- 
prises, Ltd. for extra insurance for allowing the vessel to 
call at: Churchil. 

5. The aforementioned charter party differs from al 
| Other charter parties in the inst r- litigation in its materia 
terms and constitutes a contract solely between Himoff Mari- 

: time Enterprises, Ltd. and Mardorf Peach & Co., Ltd. 
WHEREFORE, affiant respectfully prays that defendant, 
1: Mardorf Peach & Co., Ltd.'s motion to dismiss the cross-claim 


{|} and vacate service should be granted in all respects. 


Pa A? raf ’ 
seer eek ee — ae re aie 


LAWRENCE G. COHEN 


Sworn to before me this 
> 
~ Gay Of August, 1975, 
PETER MA. FERRELL Ill 
Notery Pubic. State of New York 
No. 60-6278178 Wesichester County 
Certificate ‘hed in New Yors Coun 
Term Experes March 30, 19 I2G 
NOTARY PUBLIC. * 
HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for defendants, Gotaas Larsen 
& Emerald Shipping Corporation. 
One State Street Plaza 
New York, New York 10004 


VINCENT, BERG, RUSSO,MARCIGLIANO 
& ZAWACKI 
Attorneys for cross-claimants 
Himoff Maritime Enterprises Ltd. and 
Parabola Shipping UK Ltd. 
127 John Street 
Hew York, N.Y. 10038. 
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CURTIN 
10006, 
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TUBLIN, 
New York 

EIRIE, REID, 
Street 
New York 


Pp 


Sanko Steamship Co., Ltd. 
Rector 


Attorneys for defendant, 
19 


Attorneys for plairz 
Shipping Co., 

46 Trinity Place 
New York, 

ZOCK, 

New York, 


Stenographer's Minutes 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


TRAMP SHIPPING €CO., INC., 
Plaintiff, 


Vs. 


GOTAAS-LARSEN A.M., SANKO SS CO., 
LTD., PARABOLA SHIPPING UF LTD., 
HIMOFF MARITIME ENTERPRISES, LTD., 
MARDOFF PEACH LTD., and EMERALD 
SHIPPING CORP., 


Defendants. 


Before: 


HON. HENRY F. WERKER, 
District Judge. 


New York, Auqust 15, 1975; 
11.00 © Glock a.m, 
(Room 1105) 


APPEARANCES: 


HAIGHT, GARDNER, POOR & HAVENS, Esaqs., 


Attorneys for defendants Gotass-Larsen 
and Emerald Shipping; 

BY: CHARLES &. HAIGHT, JR., ESG., 
Of Counsel. 


VINCENT, BERG, RUSSO, MARCIGLIANO & ZAWACKI, Esqs., 
Attorneys for defendants Parabola 
Shipping Uk Ltd., and Himoff Maritime 
Enterprises, Ltd.; 
JAMES F. CAPISE, Esq., 
of Counsel. 


SOUTHERN DISTRICT COURT REPORTERS $ COURTHOUSE 
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KIRLIN, CAMPBELL & KEATING, Esqs., 
Attorneys for defendant Mardoff 
Peach Ltd.; 
LAWRENCE G. COHEN, Esq., 


Of Counsel. 


ZOCK, PETRIE, REID, CURTIN & BYRNES, Esqs., 

Attorneys for defendant Sanko SS Co.; 

BY: PHILLIP CURTIN, Esq., 
Of Counsel. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YOR® WY . Y @86° 
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THE CLERK: Tramp Shipping Company, Inc., 
versus Gotaas-Larsen, et ail. 

THE COURT: Gentlemen. 

MR. COHEN: The moving party is Mardoff Peach, 
your Honor. 

MR. HAIGHT: The defendant Gotaas-Larsen and 
Emerald Shipping wishes to be heard. 

THE COURT: 2 WiSh that all the parties will 
restrict themselves in their comments because I have read 
the papers submitted in this matter. 

MR. COHEN: Your Honor, I would assume that the 


first order of business, inasmuch as Mr. Haight informs me 


that Gotaas-Larsen and Emerald are asking to be heard, would 


be our objection to their intervention in this motion to 
dismiss the cross complaint based on the fact, as I 
mentioned in my letter to you, we do not believe they have 
any standing. 

There is no contractual privity here between 


Mardoff Peach or Gotaas-Larsen and Emerald, nor in any way 


would they be affected if the cross complaint were dismissed 


agaiis: Mardoff Peach because of the fact their contract 
is with Himoff Maritime Enterprises, Limited. 
Therefore, any papers or submission of argument 


papers by this party would presuppose that any party in the 


SOUTHERN DISTRICT COURT REPORTERS U.S COURTHOUSE 
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action would be able to come into any ancillary proceeding. 

With five firms involved here the amount of 
paper work would be tremendous and creating confusion 
where no confusion would exist because the answers by the 
ancillary party are quite clear and forward. 

THE COURT: Let's go for the big apple now. 

Let's go for the main purpose of your motion. 

MR. COHEN: The main purpose of the motion to 
dismiss the cross complaint is the fact, number one, that 
there is no in personam jurisdiction we contend. 

Through our affidavits and through the memo- 
randum we believe that we have shown that Mardoff Peach 
has never transacted any business within this district. 
One of the tasks for obtaining jurisdiction. Nor does 
this claim arise, as we have shown through our motion 
papers, out of any business done within this district. 


The argument, of course, that Mardoff Peach 


subjects itself to the jurisdiction of this Court by agree- 


ing to arbitrate, making an arbitration clause would be 


valid but for the fact that all cases making this applicable 


are cases involving the compelling of arbitration. 
We have not been asked to arbitrate by Himoff 
Maritime Enterprises. There has been no request, no 


proper demand for arbitration either formally, through the 


SCUTHERN DISTRICT COURT REPORTERS US COURTHOUSE 
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nomination of an arbitrator, or in compliance with the 
provisions of the Civil Practice Act of New York State. 

Our contract is with Himoff Maritime Enterprises. 
If we refuse to arbitrate, then this might be a different 
Situation and then the Court would have jurisdiction. 

We have not refused to arbitrate with Himoff Maritime 
Enterprises, and not received demand for arbitration. 
Therefore, we contend that the Insurance Company of North 
America versus SS Jotina case is the applicable case. 

This situation was one where there was no action 
to compel arbitration. 

THE COURT: Aren't we, in fact, playing games 
here? 

MR. COHEN: No, your Honor, we don't believe 
there is. 

THE COURT: If we met Himoff's demand and you 
agree or disagree, then they are going to come into court 
here and make a motion to compel which I am going to be 
bound to grant and so that we are playing games. 

MR. COHEN: Let's stop playing games and get 
down to the essence of the contract. 

This contract between Himoff Maritime Enter- 
prises and Mardoff Peach Limited is a unique charter party. 


it differs from the other charter parties in several very 


SOUTHER: DISTRICT COURT REPORTERS . 5 COURTHOUSE 
whe i 


pms 
important aspects. 

Number one, this is a charter party for a named 
port, a time-charter trip, one named port. 

The port was Churchill. 

We contend that there is no warranty of a safe 
port involved here on behalf of Mardoff Peach. The con- 


tract was such that it was for anamed port and for a 


aif ° . . ° 
desponfent owner of Himoff Maritime Enterprises who con- 


tracted <-- 

THE COURT: Isn't that better settled with all 
of the parties involved? 

MR. COHEN: No, your Honor, we don't believe 
that 16 2s. 

We believe that there is a situation here where 
there is no, as your memorandum decision mentions, common 
issue of warranty of safe port and berth. 

There is an issue that is relevant, we believe, 
to the cther charters involved but not to this particular 
charter. 

This voyage was made under the assumption by 
Mardoff Peach that they contracted to go to this port and 
the owners allowed them to go to the port of the despondent 
owners Himoff and, in addition, they had taken a large sum 


of money as a condition of this in order to insure the 
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vessel against any extra risk that might occur. 


They assume the risk. Their charter party 


with whoever was the despon§ent owner above them did differ 


but vis-a-vis Mardoff Peach, this was a named port. 

The issue of safe port and berth does not occur 
here. It is crucial that we have a separate arbitration 
because the charter party is completely different. 

THE COURT: All right. 

MR. CAMPISI: Your Honor, the position of 
Mardoff Peach is touching on issues of liability at this 
point. 

I do not think it belongs before the Court on 
the basis of this motion. The issue that I would believe 
would be before the Court is whether this Court has 
in personam jurisdiction sufficient to compel Mardoff 
Peach to arbitrate. We submit that it has. 

Prior to your memorandum of decision and in 
compliance with it, Himoff did formally demand arbitration 
of Mardoff Peach but even before that we did serve a 
summons and complaint which did demand arbitration. 

We think that those two either jointly or 
severally are sufficient to satisfy the demand requirements 
of the arbitration. 


Now, as to the issue of jurisdiction, we do 
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believe that the agreement, and this is what we submit is 
the only issue before the Court, that clause of the 
charter party which provides for arbitration and not the 
warranty of ports or any other money or issues, we don't 
believe those are before this Court now. 


The agreement to arbitrate, we submit, is 


jurisdiction within the meaning of the NYCPLR, and does 
provide sufficient basis within the United States 
Constitution so that it would not be unwarranted or over- 
reaching by this Court to exert jurisdiction over this 
defendant which did agree to arbitrate any dispute which 
arose out of of this charter party within New York. 

Tt is not unfair. i sufficient basis 
which does not offend due process in any way that we can 
see. 


tr 


The question was whether the disputes could be 


resolved and the form for resolving that dipute, we would 


| 
submit, is this Court. As I said, we had formally demanded 


arbitration. 


THE COURT: When was that done? 


MR. CAMPISE: August 7th, your Honor. 


THE COURT: Were you aware of that, Mr. Cohen? 


MR. COHEN: Your Honor, as long as the letter 


is out -- and I do not believe your Honor has a copy of 
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the letter. 

I think if you had a copy of it you would see 
that if there is a demand for arbitration, it is the most 


unique demand for arbitration I have seen. 


If the Court will permit I will read it. 


This is na by registered mail in compliance with 
Civil Practice Act 7503, not with a return receipt requested., 
Tt is dated Auqust 7th, 1375. 
"Gentlemen, on behalf of our client Himoff 
Maritime Enterprises, Limited and in accordance 
with Clause 17 of the subcharter party we hereby 
demand arbitration of the disputes which are the 
subject of an action in the United States District 


Court in the Southern District of New York entitled 


Tramp Shipping Company, Inc., plaintiff, versus 
Gotaas-Larsen A.S.,Sanko SS Company, Limited, 
Parabola Shipping UK limited, Himoff Maritime 
Enterprises, Limited, Mardoff Peach Limited, and 
Emerald Shipping Corporation, defendants, 75 Civ. 
1549 (HFW). 

"Since there is presently pending before the 


Court in the above stated action a motion by 


plaintifté for an order of consolidated arbitration 


of all disputes among defendants and cross motions 


SOUTHERN DISTRICT COURT REPORTERS US COURTHOUSE 
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in respect thereto and in particular the composition 
of the panel, our clients will await the outcome of 
these motions before designating an arbitrator." 
If that's the demand for arbitration, that's 
the first one I have seen where no arbitrator is named 
and no essence of the dispute is set out. 
THE COURT: I think it is sufficient under the 
circumstances that existed as of August 7th. 


MR. COHEN: As of August 7th? 


THE COURT: That is the date of the letter, 


COHEN: Nothing abo ut the essence of the 
dispute and even an arbitrator. 
we obligated to appoint our arbitrator 
I presume that before an arbitrator 
is named there is a 
MR. COHEN: Normally a demand by the person 
moving the arbitration and stating pursuant to the arbitra- 
tion clause number -- 
THE COURT: Do you think there is any question 
in your ciients' mind as to what the separate matter of 
the dispute might be? 


MR. COHEN: I would say a general idea of what 
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the other parties are but within Himoff Maritime and 
themselves, I think a great deal of confusion within the 
provisions of the charter party. 

THE COURT: All right. 

MR. CAMPISE: I helieve Mardoff Peach has taken 


a position of putting form over substance. I think the 


demand along with the complaint and correspondence and 


previous dealings does satisfy the requirement of notice. 

We did not nominate an arbitrator for the very 
reason that we stated in the letter, that we were waiting 
your Honor's decision, and we have discussed possible 
arbitrators. 

We are in agreement, for the most part, as to 
the nomination of a specific arbitrator. We think that 
the objection on part of Mardoff Peach is a spurious 
objection. We do not see that it has any substance 
Lo Le. 

I think, as your Honor is aware, and we also 
have our service in Canada, and we are assuming that it 
was valid but if it were invalid, we took the steps of 
reserving part of it pursuant to Rule 4-R and we served them 
in Canada and in London by registered mail in conformity 
with the Court's requirements. 


We submit that that is a sufficient demand as 
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well as a sufficient service of the summons and complaint. 
Again we wo uld ask the Court to restrict its 

decision to whether or not there is in personam "Uris 

Giction. We think that all other issues, in light of 

your Honor's decision ana our actions up until now, render 

the service arguments moot. We believe they are moot now. 


We believe the only issue before this Court is 


whether there is in personam jurisdiction over Mardoff Peach. 


THe COURT: All right. 

MR. COHEN: If I may respond shortly here. 

You asked me when I started to cut through the 
playing games, and I attempted to comply with that request. 


- 


I would like to ask Mr. Campise one thing. 


" 


He refers to "we" and he said, "We agreed to 
the arbitrator", and who is "we"? 

MR. CAMPISE: The other parties who have 
demanded arbitration of us. All the other defendants. 

We have discussed different arbitrators. 

MR. COHEN: The other parties, we have four 
other defendants here, and all of a sudden all of the 
4eiendants are very concerned that they all agree on an 
arbitrator but Mardoff, according to the decision in the 


request, although I have not seen any papers because we 


are not subject to the action, agree but Mardoff appoints 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 
eee ee Wee £e5 


bms 


its own arbitrator. 


Right there there is an indication that there 
is a different situation. While four defendants may 
have something in common that they can agree on one 
arbitrator, Mardoff Peach does not have anything in common. 
Why doesn't it have anything in common? 

Because it has a different charter party. 
A unigue charter party. 

THE COURT: All right, we can go on all day. 

Me. Haight. 

MR. HAIGHT: Briefly, your Honor, on the ques- 
tion of the standing of the other defendants which you 
heard in opposition to Mardoff Peach's motion to get out 
of this case, it seems to me that the same answer is 
provided by your Honor's order of consolidation which 
jumping off from the undisputed fact that all parties agreed 
to arbitrate disputes in New York and recognizing that there | 
were common questions of law and fact presented affecting 
all parties, decreed a consolidated arbitration which had 
the effect, so to speak, of putting ali the parties in the 
Same boat. 


It follows through that, it seems to me, that 


all parties are entitled to be heard with respect to efforts | 


to avoid responsibility, be those efforts procedural or 
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substitutive, put forward by any other party. 

Therefore, it does not seem to me that we do 
have a standing to be heard and if that standing exists, 
I do no more than express surprise at counsel for Mardoff 
Peach's letter to the Court of August 12th stating that 
Himoff Maritime Enterprises had never demanded arbitration 
with Mardoff Peach in view of the fact that the August 7th 
let*er, which I regard quite clearly as a demand for 
arbitration, had been sent to counsel for Mardoff Peach. 

So on this partic..ar aspect of the case, zt 
seems to me that Mardoff Peach properly before the Court, 
that arbitration has been properly demanded, and there is 
no reason to exempt Mardoff Peach from the provisions of 
the Court's consolidaticn order. 

Certainly no such reason arises from any 
difference that might appear on the paper in the Mardoff 


Peach-Himoff cnarter. 


Mr. Cohen said it is entirely different but that | 


surprises me a bit too because all different charters 
include the identical clause, Clause 6, which is the safe 
berth clause. 

It reads that the cargo or cargoes be laden or 
discharged in any dock or in any wharf or place that 


charterers or their agents may direct provided the vessel 
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can safely -- 

Now, the charterer in that context is Mardoff 
Peach. And so we have presented in this case the question 
of whether or not Mardoff Peach is under any liability with 
respect to the safety of the berth and the approaches to 
the berth. 

To the extent that there are differences in 
the charter party forms which Mardoff keach says makes no 
difference with respect to liability, surely they are 
substitutive issues with which the arbitrators will have 
to deal. 

MR. COHEN: In response, your Honor, and taking 
it step by step, Mr. Haight refers to the memorandum 
decision and order in this matter. 

First of all Mardoff Peach is not bound by this 
order. We contend that Mardoff Peach was never a party. 
it was not within the jurisdiction of the Court. 

THE COURT: ‘I understand that. 


MR. COHEN: Therefore, Mr. Haight's comments 


with all the parties, all the charter parties, ‘I don't think 


is relevant at this point. 
Secondly, we, in our letter of August 12th, 
stated that Himoff has never demanded arbitration of 


Mardoff Peach in accordance with the procedures dictated 
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by Clause 17 of the charter party. We still contend 


that. Thirdly, Mr. Haight read from the charter party and 
he said, "Dock, wharf or place". 

Assuming for argument purposes the Validity of 
charter's obligation under that, this presupposes going 
into a port and putting the vessel at a safe dock, wharf 
place o.ce she is in the port. 

Without getting into the merits here, it is 
arguable that the vessel, once $t Was in the port, was At a 
safe dock, wharf or place. We are not here to argue the 
merits. 

We seem to have gotten away from the fact. 

THE COURT: That is for the arbitrators. 

MR. COHEN: We are wovias away and as far as we 
can see it have confused the whole situation. 

This is a simple jurisdictional point here as 
far as Mardoff Peach is concerned at this stage. 

THE, COURT: You have said that many times. 

MR. COHEN: We will rest with that. 

MR. CURTIN: I support the motion, your Honor, 
that Mr. Haight has expressed and the attorneys for Himoret 
have expressed. 

THE COURT: I have read the papers and I have 


not heard anything this morning that is new to me excepting 
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i i oms i6 | 
2 | the so-called demand for arbitration. In my opinion | 2 
4 | , i 
3 that is a sufficient demand for arbitration. 
= 4 | With respect to yo ur motion to vacate the | ; 


5 service, that has become moot in my opinion by reason of the | 
| | { 
ee Oo eee eee I think, and I take the position that | 
7 | if your client consented to arbitration in New York, this | 
8 | Court has jurisdiction to compel arbitration. | 
9 | When I am called upon to consolidate, that, in 
{| { 
10 effect, is being called upon to compel arbitration in 
e 1] accordance with a system that is other than which is 
& 12 provided in the charter party so that, in effect, it is a 
13 i motion to compel peiiecenion as well as a motion to con- | 
+4 solidate. ; : 
6 | So that whee i am saying is that I consider 
16 | having the subject matter, I must of necessity have the i 
| : ' 
7 in personam jurisdiction to compel your client to arbitrate. | 
| "@ 
18 | Inasmuch as you do not have the opportu ity to | 
19 respond to the motion to consolidate, I am going to direct 
20 | all parties here to furnish to you copies of their memo- 
21 | randa and their affidavits. | 
| i 
22 | This is to be done within ten days. You are | 
: 23 | to, within ten days, respond to it at which time i may find || 
2A | necessary to modify my decision: and in which event the 
25 | order which has been submitted on that decision, will also 
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be modified. 


That is my decision on your motion. 


1l6a 


Gentlemen we will be in recess. 
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UNITED 
SOUTHERN 
wetter enna nnn anna an- - ---- + 
TRAMP SHIPPING CO., INC., H 
Plantier, NOTICE OF MOTION 
~against- 75 Civ. 1549 HFW 
GOTAAS LARSEN A/S, EMERALD 3 
SHIPPING CORPORATION, SANKO 
STEAMSHIP CO., LITD., PARABOLA 
SHIPPING UR LTD., HIMOFE : 
MARITIME ENTERPRISES, LTD., 
MARDORe PEACH LTD., 
Defendants. 
2 ee ee x 


PLEASE TAKE NOTICE that upon the cross-claim herein 
and on the annexed affidavits of Mr. Donald George Wilkins. 
Sworn to July 25, 1975, and Lawrence G. Cohen, sworn to August 
28, 1975, and on all pleadings and proceedings heretofore 
had herein, the undersigned will move this Court at Room 1506, 
United States Courthouse, Foley Square, Borough of Manhattan, 
City of New York, State ofNew York on the 22ne day of Seo- 
tember, 1975 at 10:00 a.m. or as soon thereafter as counsel 
can be heard for an order pursuant to Rule 12(b) F.R.C.P. 

(1) vacating the attemsted service of the’ "ad- 
ditional summons" and "cross-claim" of Gefendants, Himoff 
Maritime Enterprises and Parabola Shipping UK Ltd. and 

(2) dismissing the "additional summons" and "cross- 
Claim" for lack of jurisdiction over the person of Mardorf 
Peach & Co., Ltd., (hereinafter "Mardor£"), 


and 


if the denial by this Court of Mardorf's previous 


motion to the Court's jurisdiction forecloses the issue of 


Notice of Motion 
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jurisdiction (even though there was no ruling on the validity 


‘ of the first attempted service on Mardorf), for an order grant- 


ing a re-hearing of Mardorf's previous jurisdictional motion 


pursuant to Rule 9(m) of the General Rules of this Court and 
Rule 60(b) (1) F.R.C.P. 
PLEASE TAKE FURTHER NOTICE that any opposing affi- 
' davits and answering memoxzanda are to be served no later 


than September 15, 1975 pursuant to the rules concerning 


motions, of the Honorable Henry F. Werker (or 3 days earlier 


if served by mail). : 
Dated: New York, New York 
be ANGUS) 28). 1975) 


KIRLIN, CAMPBELL & KEATING 
Atterneys for Defendant, 
MARDORF PEACH & CO., LTD., 


ve Pad ‘i 
By Lowe ee beter 3 


Office & P.O. Address 

120 Broadway 

New York, New York 10005 
212-732-5520 


VINCENT, BERG, RUSSO, MARCIGLIANO 
& ZAWACKI 
Attorneys for Detendants & Cross- 
Complainants - HIMOFF MARITIME ENTER- 
PRISES LTD. AD PARABOLA SHIPPING 
UK LID., 
127 John Steet 
New York, New York 10038. 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendants, GOTAAS 
LARSEN A/S & EMERALD SHIPPING COR- 
PORATION 

One State Street Plaza 

New York, New York 10004 * 


POLES, TUBLIN, PATESTIDES & STRATAKIS 
Attorneys for Plaintiff, TRAMP SHIPFING 
CO., Toe. 

46 Trinity Place 

New York, New York 10006 


ZOCK, PETRIE, REID, CURTIN & BYRNES 
Attorneys for defendant, SANKO STEAMSHIP 
CO., LTD. 

219 Rector Street 

New York, New York 10006. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF tS" YORK 


TRAMP SHIPPING CO., INC., 
Plaintiff, 


-against- 
AFFIDAVIT OF 
GOTAAS LARSEN A/S, EMERALD SHIPPING Rome GC. CORENM 
CORPORATION, SANKO STEAMSHIP CO., LTU-, ee 
PARABOLA SHIPPING UK LTD., HIMOFF 
MARITIME ENTERPRISES, LTD., MARDORF 
PEACH LTD., 


5 
P 
i 
R 


Defendants. 


STATE OF NEW YORK ) 
SS <s 
COUNTY OP NEW YORK ) 


LAWRENCE G. COHEN, beinc duly sworn, deroses and 
a-* 


<= 
1. I aman attorney at lew associated with the 
firm of Kirlin, Campbell & Keatinc, ettarmeys for the abave— 
mentioned defendant, Mardorf Peach & Ca., Ltd., (herein— 
after "Mardgee") and I am familiar with the nraceedi=gs 
heretofore had herein. : 
2. This affidavit is submitted in scrrort of the 
within motion (a) to vacate service of the #vended answer 
and cross-claim of defendants, Hinaff Maritime Enterprises, 
Ltd. and Parabola Shipping UK Lta- an the cromd thdt’ said 
service of process pursuant to Rule 4(e} amd (i) was imsut— 
ficient and unauthorized, (b) to disriss the cocss-claim 
because this court has no jurisdiction aver the sersom af Mar— 


dorf, and (c) for re-argument of Naréorf’s orevious motion «a 


Affidavit of Lawrence G. 


Iie °*" 


r 
_ considered a bar to again raising the question in the context 


of the second attempted service on Mardorf. 


3. On or about May 28, 1975, defendants, Himoff and 


1 


'Parabola, attempted to serve a cross-claim on Mardorf Peach 

\ 

_& Co., Ltd., seeking money damages only, by servinz a copy 
“of plaintiff's complaint and a copy of the answer and ‘cross- 
claim" of defendants, Himoff and Parabola, . without a sun- 

, Mons or other process, on Mardorf Peach & Co., Canada Ltd. , 
Le completely separate = not BuEhOr lee to accept 
“service of process on behalf of Mardorf Peach & Co., Ltd., 
2ondon, England. ae 

4. On July 30, 1975, Mardorf filed a motion for 
(1) an order dismissing the "cross-claim" on the grounds 
“that Mardorf was not then a party to this suit acainst whom 
a "cross-claim" could be filed and there was no basis on 
“which this Court could exercise jurisdiction over the person 
of Mardorf and (2) fora order vacating the purported ser- 
vice of the amended answer and cross-claim on the ground that 
no brocess was served on Mardorf Peach & Co., Ltd., and that 


there was no basis on which this Court could GXerCise Juris— 


diction over the person of Mardorf. 


7 5. On August 4, 1975, defendants, Himoff and Para- 
bola, attempted to correct the improper first service of 


_the amended answer and cross-clain® on Mardorf by requesting 
the Clerk of the Court to serve Mardorf Peach & Co., Ltd., 

if 

' by mail in London, England pursuant to Rule 4(i) of the Feder- 

ij 


“al Rules of Civil Procedure. (See Exhibit A attached hereto 


! 
_ and made part hereof). A certificate of mailing was filed on 


| 


| 


Affidavit of Lawrence G. Cohen 


However, no evidence of receipt of the com- 
sheet and this affiant 

has received no such papers from Merdorf and therefore cannot 
say whether such documents were, in fact, received by Mardorf. 

6. On August 19, 1975, a memo endorsed by the Court 
on Mardorf's motion papers stated: 

"Motion to dismiss is denied 

Motion to vacate service is moot due 

to service under FRCP 4(i) 

So Ordered 

B/15775 Henry F. Werker 

USD " 

7. Although the Court did not give its reasons 
for this determination, it is assumed that the denial of 
Mardorf's motion to dismiss was based on the theory that the 
challenged service had been "mooted". In any case, the 
motion before the court on which the aforesaid determination 
was made did not concern or pass upon the validity or basis 
for the belated attempted service on Mardorf by mail to 
London. Instead, the court appears to have assumed, and was 
entitled to assume, the validity of such belated service at 


least until its validity was challenged as Mardorf is now 


doing by this motion. Certainly, there were no facts shown 


to court at the time of the court‘s endorsed memo of August 


19 to support either jurisdiction over Mardorf or the validity 
of the belated attempted service by mail to London. 

8. Attached hereto andy made a part hereof as Ex- 
hibit B is the affidavit of Mr. Donald George Wilkins sworn 
to the 25th day of July, 1975, in which are set forth all 
the facts and circumstances which show that Mardorf is a 


foréign corporation existing under the laws of Great Britain 


i» >| 
aa 


-.  —_..... 7 


: 


Affidavit of Lawrence G. Cohen 


iu 


which does not do business or engage in any persistent course 
of conduct in the State of New York and that the claims as- 
serted in the complaint and cross-claim do not arise out of 
any business transacted by Mardorf in the State of New York. 

9. Affiant is informed that a search of the records 
of the Department of State of the State of New York revealed 
that Mardorf Peach & Co., Ltd. is not licensed under the 
laws of the State ofhew York to do business in New York, 
that it has not done business in New York and that it has 
no agent authorized to receive service in New York. 

10. As appears from the pleadings herein and the 
annexed affidavit of Mr.Donald George Wii: the claim which 
is the subject of plaintiff's complaint and the so-called 
"cross-claim" of the defendants, Himoff and Parabola, arises 
out of a voyage of the AGIA ERINI II from Churchill, Nani- 


toba, Canada, to a port in Europe under a charter party be- 


tween Mardorf and cross-claimant, Himoff Maritime Enterprises 
Ltd., a Bahamian corporation, dated September 13, 1974. The 
charter party was not negotiated or made in New York. 

ll. As appears from the plaintiff's complaint and 
the defendants’ cress-claim, this is an action for money 
damages only. The "cross-claim" does not plead any facts 
giving rise to any other relief. It aileges merely that 


"If as a resultc the matters alleged 

in the complaint and ig this answer HIMOFF 
MARITIMES ENTERPRISES LTD. or PARABOLA 
SHIPPING UK LTD., is held liable to plain-~ 
tiff for any or all damaces alleged that 
defendant, MARDOFF (sic) PEACH LTD. is 
liable to indemnify HIMOFF MARITIME ENTER- 
PRISES LTD. and/or PARABOLA SHIPPING UK 
LTD. together with attorney's fees.* 


— a ee eee eee eeene eee tee cos eomeeemneet ter marae en © mee 


Affidavit of Lawrence G. Cohen 
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12. AS ecu from the annexed affidavit and ex- 
hibits submitted Mardorf Peach & Co., Ltd. has neither trans- 
acted business with the State of New York or within this 
District nor has it consented to the jurisdiction of this 
Court. The foregoing facts were not controverced on Mardorf's 
earlier motion and, it is submitted that they cannot be 
controverted now. 

13. Cross-claimants, Himoff and Parabola, have not 
produced any evidence sufficient to sustain personal juris- 
diction over Mardorf under New York tate law. 

WHEREFORE, it is respectfully submitted that based 
upon the affidavits, exhibits and memorandum of law submitted 
in support of this motion, Mard. -f Peach & Co., Ltd.'s motion 


to 


(1) vacate the attempted service of process pur- 


suant to Rule 4(e) and (i) F.R.C.P.? 

(2) dismiss the “additional summons" and "cross- 
claim" for lack of jurisdiction over the person of Mardorf 
Peach & Co., Ltd. and 

(3) request for an order granting 4 re-hearing 
of Mardorf's previous jurisdictional motion pursuant to 
Rule 9(m) of the General Rules of this Cert and Rule 60(b) 
(1) F.R.C.2. if the denial by this Cou: Mardorf's previous 
motion to the Court's jurisdiction forecloses the issue of 
jurisdiction (even though there was no ruling on the validity 
of the first attempt2d service on Mardor®) should be granted 
in all respects. 

8 Ze pee 
Sworn to before me this LAWRENCE, 


day of August, 1975. 


VINCENT, BERG, RUSSO. MARCIGLIANO & ZAWACKI 
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August 4, 1975 


United States District Court 
- Southern District of New York 

United States Courthouse ° 

Foley Square 

New York, New York 10007 


Attention: Clerk of theCourt 


Re: TRAMP aati CO}. IPANY 


GOTAAS LARSEN A/S, “ SANKO. ‘STEAM QMSHTP 
Fs CO. oc DTD. PARABOLA SHIPPING UR LTO; 
Gee ee ay ee MARDOFF PEACH LTD. 


A Te ee oe aa Index No. 75 Civ 1549 HEW 
“s. Gentlemen: : 


panppe eee ete sues fem te aoe we ey 


‘We enclose $10. 00 lane with summons, 
cross claim and applicable exhibits and ask kindly 
serve in accordance with Rule 4i Hardoff Peach & Company Ltd. 
at S52 Wark Lane, London, EC 3h 7C) return receipt requested 

‘made returnable to the Clerk of the United States, District Court 
Southern District of New Yerk. SPA as a oe 


ee eke Be 


complaint, 
that you indies 


é 


Very truly yours, 


VINCENT, BERG, RUSSO, 
siliapamceaecmt & ZAVACKI 
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TRAMP SHIPPING COMPANY, 
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75 Civ 1549 _ 


- | WERKER 
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- GOLAAS-LARSON A/S, et al 
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“Defendants °*** 


“e 
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te %” 
Ab verteeenaell 


RAYMOND F. BURGHARDT, CLERK of the United States District. court | 


Secuthern District of Rew York, do herebdy widens d that on the 


’ 


August \ ‘19 75 1 Served the complaint ood: 
issucd — on the 4th 
» return recespt requested, at the Vaired 


Coen "hy : ae 
“arch-.Street Sta CrOr, Hee Yor: oy sg copy 


4 
4 


each thereof eeurely enclosed in a postpaid wrapper, 


MARDOFF PEACH & CO., LID, 
52 MARK LANE 
LONDON EC 3R 7PC 


« 


and that annexed to the eri igina) hexeof istresist 
7 ee ke, aq a 
/ (Shiv etreet Station) which jras 


Fequest as aforementioned. 


Dated: rew 


August 5, 
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SOUTHER DISTRICT OF NEW YORK 
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ADDITIONAL 
Vv. : 
GOTAAS-LARSEN A/S, SANK STEAMSHIP 
CO., LTD., PARABOLA SHIPPING Ux 
LTD., HIMOFF MARITINE ENTERPRISES, 


LTD., MARDOFF PEACH LTD., 


Defendant § 


To the above named Defendants : 


You are hereby summoned and required to serve upon VINCENT 


MARCIGLIANO & ZAWACKI, 


defendants HIMOFF and PARABOL 


4 
a 
| 

i 

i 
: 
| 
; 
i 
a 
gee 
: 

bi 

} 

bs 
j 


and cross-claim 


an answer to the complaint'which is herewith served upon you, within “2C dys off 
ogee 


eo5 


iment b. 


Me haste ast te Heald @. athadinres 


summons upon you, exclusive of the day of service. If you fail to do so, jud 


taken against von for the relief demanded in the complaint.” ca! 


4 tes, 


Sel. Derits Cit 


Ls Date: August 4, [Seal of Court] Fe i. 


a This’ Remus Is insaed pursuant to Lule 4 o£ the Federal Nuley m Civil Povewl. 
4 : ye ae ; - ‘ t 
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UNITED STATES: DISTRICT COURT 
al SOUTHERN DISTRICT OF NEW YORK 
TRAMP SHEPPING CO. INC. : i 
i Plaintiff, : 75 Civ. 1549 HFW | 
i\ | 
i -against- i 
Hi { 
i) GOTAAS- LARSEN A/S, EMERAL SHIPPING : i 
| CORPORATTON. SANAG (STEAMSHIPUCO. | LTD... AFFIDAVIT IN } 
| PARABOLA SHIPPING UK LTD., HIMOFF ‘ OPPOSITION i 
i) MARITIOE ENTERPRISES LTD., MARDORE | 
i) PEACH LTD. : 
| 
| Defendants. : 
a ¢ { 
i i 
4 H 
| STATE OF NEW YORK ) 
\{ ss* 
‘| COUNTY OF (NEW YORK: 9 f 
i JAMES F. CAMPISE, being duly sworn, deposes and says: 
| 
i 1. I am an attorney associated with the firm VINCENT, 
‘ BERG, RUSSO, MARCIGLIANO, §& ZAWACKI, attorneys for defendants 
HIMORE MARTTINE ENTERPRISES UTD. ,) anc: PARABOLA SHIPPING UK Libs, 4 
} and I am familiar with the proceedings heretofore had herein. 
{ ‘ 
M i 
| I make this affidavit in response to the motion of defendant ' 
 MARDORF neach & Co., Ltd. ("Mardor£"). 
i | 
: 2. By its memorandum order dated August 4, 1975 this 
f Honorable Court in its discretion found that the captioned 
if ! 
% 4 action is one to compel arbitration and not for money damages. H 
i 3. Defendants PARABOLA and HIMOFF in their cross- 
ik 
claims against MARDORF, provided for such a finding in Paragraph | 
"FOUR" of their demand as follows: 
ijl aah ou g i 
a ' 
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"in the eVeut arbitration is ordered 
between PARAROLA SHIPPING (UK) LTO., and eny other party or 
HIMOFF MARITIME ENTERPRISES, LTD and any other party that 
arbitration also be ordered by the court as between HINOFF 
MARITIME ENTERPRISES LTD., and HARUCRF PEACH LTD., pursuant to 
their Charter Party agreement dated 
attached hereto as Exhibit at 

4. In compliance with the said memorandum order, 
defendants PARABOLA and HIMOFF on August 7, 1975 demanded 
arbitration of MARDORE by the attached letter (Exhibit 1) which 
was mailed to MARDORF and hand delivered to their attorneys. 

5. MARDORE'S attorneys are attemuting to bLecloud 
what is in essence a very simple issue i.e. whether 
has personal jurisdiction to compel MARDOPRF to submit to 
arbitration. 

6. This Court on August 19, 1975 properly t:eld 
did have such jurisdiction by virtue of the agreement to arbitra: 
in New York. The memorandum of law submitted with MARDORF'S 


renewed motion adds nothing to change such a result. 


INSURANCE COMPANY oF NORTH AMERICA 5 Vv. 33 


AMC 1190- so heavily relied unon by MARDORE 
very proposition ennunciated by this Court that the New ¥ 


arbitration clause empowers thi t ae MARDORE to 
é 


submit to arbitration. 


% | ee 
7. AS previously stated, “e belicys that Che substantive 


issue in this matter is jurisdiction 


process. However, in view of tie continued « GS Ge (ARDOST 


to raise issues regarding service of proces We apolicd for 


and Gbtainea 4n ex parte order (Uxaiisit2} <c have HASDORF served 


personally in London (Exhibit 


: Affidavit of James F. Campise 


i motion of defendant MARDORF PEACH & CO., LTD 


oy NY 
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8. To date the affidavit of service’ has not yet been 
returned, however, we anticipate that service will be effected 
shortly. 


WHEREFORE, your deponent respectfully prays that the 


vacate be in all Tespects denied and that ‘your |Honer find that 
MARDORF has. been provided with adequate notice of the instant 


action and is therefore a party to this action. 


Wa 
Sworn to before me 4 
this 12th day of September, 1975 JAMES © Cambce 


Notary Public 


TO: POLES, TUBLIN, PATESTIDES € STRATAKIS 
460 Trinity Place 
New York, New York 10006 


COCK, PETRIE, REID, CURTIN & BYRNES 
19 Rectsr Street 
New York, New York 


HAIGHT, GARDNER, POOR §& HAVENS 
One State Street Plaza 
New Yorn), New York 


RIRLIN, (GAMPEELL 4 KEATING 
120 Broadway 
New York, New York 


+, to dismiss and'to 
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Fucusct 7, 1275 


Mardorf Peach & Company Ltd. 
52 Mark Lane 

BE 3R Jee 

London 


AGIA ERINT £1 -— Charter Party 
Dated: September 15, 1974 Between 
Himoff Marine Maritime Enterprises 
Mardoff Peach Company Ltd. 

Our File; 75-0501 


Gentlemen: 


On behalf of our client, Himoff Maritime Enterprises 
Ltd., and in accordance with clause 17 of the subject charter 
party we hereby demand arbitration of the disputes which are 
the subjects of an action in the United States District Court 
in the Southern District of New York entitled TRAMP SHIPPING 
CO., INC., Plaintirct.v. GOTARS LARSEN A/S, EMERALD SHIPPING 
CORPORATION, THE SANKO STEAMSHIP CO. LTD., PARABOLA SHIPPING 
UK LTD., HIMOFF. MARITIME ENTERPRISES, LTD., MARDOFF PEACH LTD. 
Defenaants - 75 Civ. 1549 HW. 


Since there is presently pending before the Court 
in the above cited action a motion by plaintiff for an order 
for a consolidated arbitration of all disputes among plaintifeT 
and defendants and cross motions have been made with respect 
thereto and, in particular, the composition of the panel, our 
client will await the outcome of these motions before designating 
an arbitrator. 


Very truly yours, 


VINCENT, BERG, RUSSO 
MARCIGLIANO & ZAWACKI 


James F. Campise 


Exnibit 1% 
1 Gr 
“Auwust J, 2275 


Poles, Tublin, Patestides © Stratalis 
4G Trinity Yiac- 
Hew Yerk, liew York 


Attention: jir. Jem ¢. aualakis usq. 
lig@ight, Gardner, or & (iavens 
Que State Strect 

New York, how York : 
Attenticn: Mir. K. Jarasiiow 
Zocl, Fetrie, Osid = Curtin 

au Rector Street 

New York, tew York 

Attonution: “ff. Thilin J. 
Kirlin Campbell & Seatinn - 
125 broadway 


New York, New York 


“Attentions “r. Lawrence Cohen 


BEST COPY AVAILABi.E 


Exhibit 2 


134e 


UNITED STATES DISTRICT CouRT 
SOUTHERN DISTRICT OF NW YorK 


ee eee a | ee ee ee 


TRAMP SHIPPING CO., 
Index No. 75 Civ. 159496 Hey 
Plaintiffs, 


-against- 
GOTAAS-LARSEN A/S, SANKO : ORDER FOR APPOINTMENT 
STEAMSHIP CO., LTD., PARABOLA OF PERSON TO SERVi 
SHIPPING UK LTD. HIMOFF ¢. PROCESS 
MARITINE ENTERPRISES, LTD., 
MARDORF PEACH LTD., 


Re Sete een! sree 


Defendants, 


Upon the affirmation of the attorneys for defendants 
PARABOLA SHIPPING UK LTD., and JiIMOFF MARITIME ENTERPRISES LTO, 
for an order appointing DAVID FALAND residing «t Stone House 
128-140 Bishopsgate London EC 2M 4JP England to serve che 
additional summons, complaint, and crossclaim herein on defenuant | 
MARDORF PEACH LTD. it appearing that DAVID EALAND is a qualified 
person over 21 years of age, and not a party to or an attorney 
in this action, and that substantial Savings in time will result 
in such appointment; 


IT IS ORDERED that DAVID EALAND be and hereby is 


appointed to serve the summons and complaint herein. 


Dated: New York, New York A 
‘September 4, 1975 if 


oe 
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September 


Sinclair, Roche & Temperly 
Stone House 

128-140 Bishopsgate 

London EC2M 4JP 

ENGLAND 


Attention: Mr. David J. Ealand 


Re: TRAMP SHIPPING CO., INC. 
Vv. i 
GOTAAS-LARSEN A/S, SANKO STEAMSHIP C 
LTD., PARABOLA SHIPPING UK LTD. 
HIMOFF MARITIME ENTERPRISES, LTD. 
MARDORF PEACH LTD. 
Index No. 75 Civ. 1549 HFW 
Our File: 75-0501 


Dear Mr. Faland: 


The Gantioned matter is litigation instituted in 
the United States District Court, Southern District of New 
York. We represent PARABOLA SHIPPING UK LTD., as well as 
HIMOFF MARITIME ENTERPRISES, LTD., in this action and are 
attempting to serve HARDORF PEACH LTD., with our Answer, 
Cross-claim, Summons and Complaint. They have no of<ices 
within the United States but their main office is located 
at 52 Mark Lane EC 2R 7PC London. 


We would be most eppreciative if you would have 
MARDORF served with the enclosed pleadings as there is 
outstanding a motion to dismiss which is returnable on Septenber 
2, 2975. For your convenience we have enclosed a copy of 
an affidavit of service as well as the ex-sarte order 
authorizing you to serve MARDORE. 


Kindly return the completed affidavit along with 
your bill for sorvices as soon as possible so that we may 
respond to the reference motion. 


Very truly yours, 


VINCENT, BERG, RUSSO, 
MARCIGLIANO § ZAWACKI 


ue 
. 


JFC/cba Janes F, Canpise 


Enclosure 
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UNETED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
ee ee a ae ae ee ee ee ane ee a ae ee ee 
TRAMP SHIPPING CO., INC., 
Plaintirt, 75 Civil 1549 
(HFW) 
VSe 
AFFIDAVIT IN OPPOSITION 

GOTAAS-LARSEN A/S., SANKO SS CO., LID., 2 TO PLAINTIFF S MOTION 
PARABOLA SHIPPING UK LTD., FOR CONSOLIDATED 
HIMOFF MARITIME ENTERPRISES, LID., ARBITRATION 
MARDORF PEACH LTD. and EMERALD 
SHIPPING CORP., 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


LAWRENCE G. COHEN, being duly sworn deposes and 


1. I am an attorney at law associated with the 
firm of Kirlin, Campbell & Keating, eee for Mardorf 
Peach & Co., Ltd. (hereinafter "Mardorf"). Although Mardorf 
is named as a defendant, no process was issued or served on 
Mardorf under plaintiff's complaint and there is no basis 
on which the court can obtain jurisdiction over Mardorf. 

2. At a hearing on August 15th, the Court 
granted leave to Mardorf to file opposing papers on plaintifi's 
motion to consolidate. This motion had not been previously 
sanved on Mardorf, presumably becatse Mardorf was not and is 
not a party to the litigation. As of this writing, the 
plaintiff's motion papers have not yet been received although 
deponent has been firnished with a copy of a memorandum of law 


in support of the motion. 


Affidavit of Lawrence G. Cohen 


This affidavit and the accompanying memorandum 
of law is submitted in accordance with the leave gf the 
court thus granted and Mardorf reserves its position that 
it: is not a party to the litigation and that no proper 
demand for arbitration has been made upon it by the de- 
fendant, Himoff Maritime Enterprises (Himoff), the.only 
defendant with whom Mardorf has any contractual relation- 
ship. 

oS: The plaintiff's complaint alleges that the 
AGIA ERINI II was time chartered successively, first by 
plaintiff to defendant, Emerald Shipping Corporation, and 
then by one defendant to another, the last charter in the 
chain being a charter by Himoff to Mardor€. 

4. Plaintiff's complaint is that the vessel 
was "ordered" to the port of Churchill and that she sustained 
damage, approaching and leaving the port, to the extent of 
$2,700,000.00. Not being content with asserting its claims 
against its immediate charterer, plaintiff has resorted to 
the highly questionable procedure (for which there is no 
xrecedent) of attempting to "dragnet" into 4 Single arbitra- 
tion proceeding six successive charterers without regard to 
whether any or all sought or demanded arbitrations with their 
immediate contracting parties. 

Se The only demand for arbitration by Himoff is 
a belated letter dated August 7, 1975, a copy of which was 


received by deponent, attached hereto as Exhibit A. This 


purported demand for arbitration is invalid and ineffective 


for many reasons. In the first place, it does not name an 
arbitrator in accordance with Clause 17 of the Mardorf 


charter. Secondly, there had been no previous claim or 


dispute between Himoff and Mardorf and Himoff's letter does 
not specify any dispute between them except a general 


reference to claims asserted in the litigation by plaintiff. 


Finally, Himoff in effect nullifies its demand by stating 


in the last sentence of its letter that it will not name an 
arbitrator until the disposition of certain motions before 
the court. 

Needless to say, if a p fF arbitra- 
tion were made by Himoff of any dispute it has with Mardorf 
under the Mardorf charter, Mardorf would have no alternative 
than to submit thereto. 

Even assuming a proper demand, there has been 
Motion by Hi to compel Mardorf to arbitrate with it 
it expressly stated that it was awaiting the outcome of 
motions before the court before even appointing an arbitra- 

Furthermore, neither plaintiff nor any of the other 
ding to make a motion to compel 
between other parties. Under the Federal arbi- 
tration Act, Title 9, U.S. Code, Section 4 it is provided 
only that a party aggrieved" may “petition” for an order 
directing arbitration under an arbitration agreement to 
proceed “in the manner provided for in such agreement." 

6. t is respectfully submitted that in the 
absence of a valid demand for arbitration by Himoitf, and 
certainly in the absence of a motion or petition by Himoff, 
to compel the arbitration, the Court should not sua sponte 
undertake to compel Mardorf to arbitrate with Himoff simply 
because the plaintiff, removed by four or five charters from 


Mardorf, has made a motion to consolidate arbitrations not 


- . 
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previously demanded under a whole string of charters. 
Moreover, the remedy provided by 9 U.S. Code Section 4, 
provides only that in a proper case the court may order 
arbitration "in the manner provided" in the arbitration 
agreement. Clause 17 of the Mardorf Charter provides 
that disputes shall be submitted to three commercial men 
"one to be appointed by each of the parties hereto, and 
the third by the two so chosen xxx." 

Plaintiff's motion is made in total disregard of 
the contract rights of Mardorf and other intermediate 
charterers. 

1. Plaintiff's complaint incorrectly alleges 
that the successive charters are all of the same tenor and 
all provided for New York arbitration. While it is true 
that all charters are on the New York Produce Exchange form 
of charter and all provide for New York arbitration, it is 
there that the similarity ends. 

8. All the charters, except the charter to 
Mardort, are “period” charters, i.e. for a stated period of 
time. the Mardorf charter is a “trip” charter i.e., not 
for a "period" of time but for a "voyage" between named 
places. % 

Thus, all charters, except the Mardorf charter, 
described the term of the charter as follows: 

"WITNESSETH, that said Owners agree to 

let and the said Charterers agree to 

hire the said vessel, from the time of 

Gelivery, for about (fixed period, with 

Cértain Gptions) ***", 

The Mardorf charter on the other hand is for 


"trip" described as follows: 
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"WITNESSETH, that Qwners agree to let 
and the said Charterers agree to hire 
the said vessel, from the time of 
delivery, for about one time charter 
trip via Churchill, Manitoba and St. 
Lawrence/East Coast Canada and/or 
Chaleurbay or U.S. North of Hatteras, 
first port of call, Churchill ***". 


All charters, except the Mardorf charter, have a 
"safe port" warranty, because no ports are specifically 
named. The Mardorf charter is for specific ports, including 
Churchill, to which Himoff agreed to send the vessel without 
any undertaking by Mardorf as to their safety. 

Thus, stripped of irrelevant larguage, all 
charters, except the Mardorf charter, provided in lines 18 
through 35% 

"Vessel to be placed at disposal of the 

Charterers at (named place) ***. Vessel 

on her cGelivery to be ready to receive 

cargo etc., to be employed, in carrying 

lawful merchandise etc. in such lawful 

trades, cetween safe snort and/or vorts, 

British North America (and other geo- 

graphical areas) as Charterers or their 

agents shall direct ***". (emphasis added) 

The words "between safe port and/or ports" consti-. 
tute the safe port warranty. 

Being a “trip” and not a “period” charter, the 
Mardorf charter had the words “between safe port and/cr 
ports" deleted and hence did not contain a safe port warranty. 
Thus the Mardgorf charter contains the following strike out 
of language appearing in the other charters as Eollows: 

"Vessel to be placed at disposal of the 

Charters at (sic) on dropping outward sea 

pilot, Hamburg.*** Vessel on her delivery 

to be ready to receive cargo etc., to be 

amployed, in carrying lawful merchandise 

etc. in such lawful trades, between-sate 

port-enéser-ports7-Brtcisn-Hortn-Ameritca 


(ané-ether-geogzephicsai-eareas) as 
Charterers or their Agents shall direct ***". 


Affidavit of Lawrence G. Cohen 


9. The fact that Himoff and Mardorf deliberately 
agreed that Mardorf made no undertaking as to the safety 
of the port of Churchill is emphasized by the special 
typewritten Clause 34 in which Himoff exacted from Mardorf 
the extra insurance costs necessary to permit the vessel to 
go to Churchill. Clause 34 provides: 

“Charters to reimburse Owners with an 

amount up to $27,000.00 towards extra 

insurance 62a bv tne Uncerwriters, 

LOL 'Crading Church: 7] Owners eventually 

Et hlR ent etvrtntrtc Nr rn tte 

Any excess over 

$27,000.00 is to be absorbed by the Owners. 

(emphasis added) 

The head charter, dated December 18, 1969, between 

and Emerald limited Emerald to trading "Within 

te Warranty Limits" (lines 29 and 32). These limits 

are attached hereto as Exhibit B and excluded trading to 
Churchill. The plaintiff, therefore, was not required to 
send the vessel to Churchill but evidently agreed to do so 
on being paid the extra i involved which Himoff 


passed on to Mardorf when Himoff speci ically agreed to have 


the vessel call at Churchill. Attached as Exhibit c isa 


copy of the debit note for the extra insurance premium which 
turned out to be $27,103.44. 

Lo As shown above, the Mardorf charter does not 
Warrant the saiety of the port of Churchill and it is the 
only charter that does not warrant the safety of ports of call. 
Plaintiff's complaint alleges that plaintiff sustained 
damages as a result of “unsafe conditions prevailing in the 
port of Churchill". (emphasis a¢éded). Inasmuch as there was 


pecifically no warranty by Mardorf in its charter as to the 


safety of the port, there are absolutely no common issues of 
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law or fact on this point between either Mardorf and 
plaintiff-owner or Mardorf and the various other defendants. 

il. It follows that there can be no common issue 
as to indemnity between che various charterers, because, 
inasmuch as Mardorf made no warranty of sate port, Mardorf 
could breach no such warranty. 

iZ. Absent any common issues of law and tact 
‘between Mardor£ and other defendants or Mardorf and plain- 
£Lfe any order directing Mardorf to proceed to a 
consolidated arbitration would be grossly prejudicial and 

° 

there is no excuse for depriving Mardorf of its contractual 
right to arbitrate only with Himoff as its sole contracting 
party. 

WHEREFORE deponent respectfully preys that the 
motion of plaintiff Tramp Shipping Co., Inc. for a consoli- 
dated arbitration be denied in all respects as pertains to 
Mardorf Peach & Co. Ltd. 


a as, 


LSA AL 
LAWRENCS G. COHEN 


Sworn to before me this 


7m day of September 1975. 


"iA ol 


Nétary Public 


NICHOLAS 3, MARCANTONIO 
Nossry Pabile. State of New Yerk 
No. SUASL7 255 

Custitied in New Yort 
: ins 22 ¢ 
Codstismoa Faotees Sfarch 30, 1996 
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een ame NE eS, 
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INSTITUTE WARRANTIES 


1. Warranted no:— 
(a) Atlantic Coast of North America, its rivers or adjacent islands, 
(i) north of 52? 10’ N. Lat. and west of 50° W. Long.; 
Gi) south of 527 10° N. Let. in the area bounded by lines drawn 
between Battle Harbour/Pistoler Buy ; Cape Ray/Cape North ; 
Port Hawkesbury;Port Mulsrave ont Bate Comeau/Mutane, 
between 21st Dece:nber and 30th April b.da. 
(ili) west of Baie Comecau/Matane (out not west of Montresi) between 
Ist Dectinber and 30th April b.Li. 
(b) Great Lakes or St. Lawrence Seaway weet cf Montreal. 
(ec) Greenland Waters, 
(d) Pacitic Coast of North America its rivers or adjacent islands north of 
54° 30° N. Lat., or west of 130° 50’ W. Long. 


2. Warranted ro Baltic Sea or adjacent waters east of 15° E. Long. 
(a) North of a line between Mo (53° 2¥ N. Lat.) aad Vesa (63° 06’ N. Lat.) 
between 15th Novamber and Sth Slay b di. 
(d) East of o lina between Viipur (Vyborg) (23? 47’ E. Long.) end Narva 
(28? 12 E. Long.) between 2ist November and Sth May b.d.i. 
(c) North of a line between Stockholin (59? 20’ N. Lat.) and Telling (50° 22° N 
Lat.) between Lith December and 15th April b.di. 
(d) East of 22° E. Long, and south of 59° N. Lat. between 15th December 
and loth April b.dii. 
Warranted nut North of 70? N. Lat. other than voyages direct to or from any 
port or place in Norway or Kola Eay. 
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Warranted no Behring Sea, no East Asian waters nerth of 36° N. Lat. and aot 
to enter or szil from auy port or place in Siberin except Nakhodba and/or 
Viadivostock. 

Warranted not to proceed to Kerguelen and/or Croset {slanda or south of 
50? S. Lat., except to ports and/or places in Patayonia and/or Chile and/or 
Falkland Islands, but liberty is piven to enter waters south of 50° S. Latc., Fen 
route to or from ports andjor places not excladed by this warranty. 
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6 Warrante:! not to sail with Indian Coal as cargo:— 
(c) between Ist March and 90th June, both days inclusive. 
(b) between Ist July and 30th September, both days inctusive, except to- 
ports in Asia, not West of Aden or East of or beyoad Sinzepore. 
——————— 
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ci. 26. For sale by Josera Lazanp, °! John Street, New York, N. ¥. 10033 Printed in U.S.A. 
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THOS E. LEEDS COMPANY, ING a a i CABLE AdDORENEs PVANGAHD® 
. INSURANCE LNOKERS Tee, (212) 423-0350 
AVERAGE ADJUSTERS 


80 BROAD STREET | 
\NEW YORK, N.Y. 10004 No. 2289 
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— AGIA EP UNY 7" 676 Gener; Lo 
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VESSEL: “AGIA ERINT Ir" — ‘HULL, MACHINERY , ETC. 


PERIOD OF COVER: December 14, 1973, Noon, EST, 


December 14, 1974, Noon, EST. 


eee 


INTEREST AMOUNT PREMIUN 


F2DDITIONAL PREMTUS DUE 
A/C BREACH OF TRADIIGG 
WARREN2Y VESSEL CALID 
CHURCHILL — ARRIVED 
OCTOBER 15TH - SAILLD 
OCTOBER : 


1993-73 As per Cover A/P 30% of Annual Premium — 927,103.44 
Note, CQ 


CS. T. Lirne COMAS) fase, 
© GVANIAD sree 


Stenographer's Minutes 
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UNIT TED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


TRAMP SULPRPING CO. INC. , 
Plaintiff, 
-against- 


GOTAAS LARSEN A/S, SANKO STEAMSIIIP 275 Civil 1549 
CO., LTD., PARABOLA SHIPPING UK LTD. 

HIMOPE MARITIME ENTERPRISES, LTD. , 

MARDOFF PEACII LTD., 


Defendants. 


HON. HENRY F. WERRKER, 
District Judge 


New York, September 22, 1975 
10:30 a.m. 


APPEARANCES : 


POLES, TUBLIN, PATOSTIDES & STRATAKIS, Escs., 
Attorneys for Plaintiff, 
By: Jonn G. Poles, Esq., 
John Moulakis, Esq., of ‘Counsel 


HAIGHT, GARDNER, POOR & HAVENS, Esqs., 
Attorneys for Defendants 
Gotaas Larsen A/S and 
Emerald Shipping Corporation, 
By: (Charles Malchnt, dr., bsq.., 
Richard Jarashow, Esq.,of Counsel 


SOUTHERN DISTRICT COURT REPORTERS. U.S COURTHOUSE 
FOLEY SQUARE. NEW YORK «Y = 791-1020 
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APPEARANCES 
(Continued) 


ZOCK, PETRIE, REID, CURTIN & BYRNES, ESqs., 
Attorneys for Defendant 
The Sanko Steamship Co., Ltd., 
BY: PHuslip Jd. Curtin, Esq., of Counsel 


VINCE:IT BERG, RUSSO, MARCIGLIANO & ZAWACKI, Esqs., 
Attorneys for Defendants 
Parabola Shipping UK Ltd., and 
Himoff Maritime Enterprises, Ltd., 

By: James Campise, Esq., of Counsel 


KIRLIN, CAMPBELL & KEAYING, Esqs., 
Attorneys for Defendants 
Mardoff Peach Ltd., 

By: Lawrence G. Cohen, Esq. of Counsel 


THE COURT: All right, gentlemen, who wishes t+) 
be A@ard first. 

MR. COHIN: Your Honor, I believe I am the moving 
party here and I am going to attempt to let, in the 
interests of expediency, the briefs and the affidavits 
speak for themselves and address myself to several points 


which I wish to bring out which were not mentioned. 


First of ali, I'd like to address myself to the 


point of the standing of Gotaas Larsen and Emerald Shipping 


to submit briefs and papers in relation to these motions. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK NY — 791-1029 


lhbr : 3 
On page 2 of the memorandum on behalf of Gotaas Larsen A/S. 
and Emerald Shipping, in opposition to the motion of Mardoff 


Peach & Co. for an order vacating service process, they 


State “The standing of Gotaas Larsen and Emerald to address 


the question arises out of theee concern that Mardoff Peach 
as final charterer in the chain and potential ultimate 
indemnitor remain in the case.“ It is Mardoff's con- 
tention, your ilonor, thatthere is no reason for the interest 
of Gotaas Larsen in that Gotaas Larsen has an immediate party 
below it in the form of Sanko Steamship whom we are informed 
is quite substantia and quite solvent. Gotaas Larsen has no 
immediate contractual relation at all with Mardoff. The 
person who might be interested in this would be Sanko Steam- 
ship Corporation. Sanko Steamship Corporation hasmt 


Submitted any detailed papers in opposition to these motions, 


and we submit that it didn't because it was aware that 
it has no standing in ths issue on a cross claim by 
Himoff Maritime Enterprises, the persons with whom 
Mardoff Peach made their charter party. 

One must ask oneself why is not Gotaas Larsen 
interested in, A, a motion by the plaintiff to consolidate 
arbitrations, why in this motion did Gotaas Larsen draw 


up a proposed order on the plaintiff's motion. The plaintif 


! 
made the motion, yet, interestingly enougn,we have Gotaas = 
i 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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drawing up a proposed order. 

Secondly, the crossclaim by Himoff against 
Mardoff, why is Gotaas Larsen interested in this when 


neither party can Gotaas Larsen recover from. Gotaas 


can recover from only one party, and that is Sanko 


Steamship with which it has ics charter. 


The suggested reasons for Gotaas's interest as we 
outlined in our brief are that Gotaas Larsen , Emerald 
had a charter with the plaintiffs absolutely prohibitina 
them from sending Agia Erini into Port of Churchill. 
Gotaas has attempted to cloud the issues and cloud the issue 
with respect to its charter party with the plaintiff. 
Regardless of Clause 6 which Gotaas Larsen and Emerald 
alleging are the common issue, regardless of Clause 25 which 
they also allege as a common issue, Gotaas Larsen and Emerald 


we contend would be liable to the plaintiff for merelv 


permitting that vessel to call at Churchill in violation of 


that charter party. 
In order to try and clarify some of the parties 


here and straighten out some of these issues, we 


have to look at a chronological order of this proceeding. 


On or about March 27, 1975 the plaintiff filed a complaint 


and in that complaint -- that complaint was against all 


defendants demanding money damages and an order directing 
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consolidated arbitration. The plaintiff obtained jJuris- 
diction over all parties except Mardoff Peach. On or 
about May 23, 1975 Himoff filed an answer to the complaint 
by the plaintiff Tramp and asserted a crossclaim against 
Mardoff, the party with whom it had a charter, alleging 
only a claim for money damages in paragraph 15 of its cross- 
Claim and answer. On or about July 1, 1975 Plaintiff 
made a motion for a consolidated arbitration with all 
defendants or in the alternative a motion compelling 
Gotaas Larsen to arbitrate with Plaintiff pursuant to the 
Charter party between Gotaas and the plaintiff. 

Jumping back to the crossclaim, there have been 
Several attempted services here of the crossclaim. The 
first a&tempt was on an unrelated Canadian corporation on or 
about May 28, 1975. We were here before your Honor on that 
as outlined in our papers. 

The second service, attempted service, on Mardoff 
waS pursuant to Rule 4-I on or about August 8th, and this 
was by mail. 

“We have been informed via the motion papers that 
a third attempt at service has now been made, on or about 
September 5, 1975, against pursuant to Rule 4. The second 


attempted service and the third attempted service are 


defective for the same reason. Rule 4 and service under 


SOUTHERN DISTRICT COURT REPORTERS. U.S COURTHOUSE 
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Rule 4 in a forein country is dependent upon the state 
requisites for service. This point of proper service 

is the key to the issue here, for without proper service 
this court cannot have jurisdiction over the person of 
Mardoff Peach. No process in the plaintiff's 

action was served on Mardoff Peach by the plaintiff. 
Therefore, there is no jurisdiction hy the Court in respect 
to the complaint and the motions ancillary to the complaint. 
There has been no proper service by Himoff of the cross- 


claim, and therefore the court can have no jurisdiction 


on the corssclaim or any ancillary issues on that cross- 

; : | 

Mardoff contends that there is a great i#sue between 

whether the court would have jurisdiction over the person 
of Mardoff if service was properly effected and whether 


the court has jurisdiction when no proper service has 


been effected or can be effected. ione of the responding 


affidavits or briefs attacks Mardoff's argument that there 


is no basis fer service on Mardoff under Rule 4 and without 
this proper service we contend that this court can have 
no jurisdiction over che person of Mardoff Peach. 

Going to the crossclaim of Himoff for a moment, 
this crossclaim in its allegation is alleged a claim for 


money damages only and made no attempt in the allegations 
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to compel an arbitration between Himoff and Mardoff. 
complaint we contend is composed of the allegations, 

not the prayer for relief, the complainant must allege his 
grievance against a defendant. The prayer for relief 

is merely a request to the court for certain relief which 
the plaintiff feels is appropriate. The issue of the juris- 
diction over the person we touched on in our brief also 
based on the arbitration clause. This must be grounded with 
respect to Himoff which is the person that Mardoff has 

the charter party with, with the failure of Mardoff to 
arbitrate after due notification and nomination of 
arbitrator by Himoff. 9 USC, Subsection 4, the Federal 
Arbitration Act, says that the motion to compel 

is to be brought by the party aggrieved. 

We contend the only aggrieved party that can 
bring this motion is the party with whom Mardoff had the 
Charter, | imort, There has been no motion to compel by 
Himoff against Mardoff. Nimoff has not even named an 
arbitrator. We have just been informed on Friday that 
there has oe a petition filed in the bankruptcy court 
making Himoff an involuntary bankrupt. So we are ata 
loss to see wnat the status of Himoff is at this point. 

Our final point is with respect to the consol- 


idation proceeding. At the direction of this court on 
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August 15th we submitted a memorandum. Without leave of 
the court Gotaas Larsen also submitted a memorandum :in 
opposition to our memorandum. 

We contend that this should be disregarded. There 
is an interesting Jntint on page 3 of Gotaas Larsen's brief 
on the consolidated arbitration that since, and it states 


é 
in rough, that since all parties who yavor consolidated 


| 
arbitration stated that there are common questions of law andi 


fact, it is therefore so without further ado, and therefore 
eonseh ae ted 
the Court should grant any, arbitration. This statement 


is ludicrous. The interested parties therefore state 


there is a common issue and therefore there is a common issue? 
: : cy ich 
We contend it is not so. There 1sfA charter party wh& appear 


to be missing from the chain. There is an allegation that 


all charter parties are the same in all material respects. 


There is no evidence before this court that we are aware 


of (fa any charter party from Parabola to Himoff nor chat 


| 
| 
the terms of that charter party are the same in all material | 
| 
| 
| 


respects. 
Therefore, assuming, arguendo, that there is a 
consistent chain in all material respects, we have a break 


‘ 


: : : e® 
in that chain between the various charteys and owners. 


In their brief on consolidated arbitration Gotaas Larsen 


also stated that the nlaintiff's theory of cause of 
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action is for a breach of warranty, I believe it is safety 
' 


Of the port. That is on page 4. Safety of ports, is the 
wording used. The plaintiff's theory of cause of actior, 
Comme ,5sv¥ 
we contend, does not necessarily determine the combination 
of law or tact. This is for the court to determine, 
not for the plaintiff's allegation. The plaintiffs, 
moreover, do not allege in their complaint that any of the 
defendants breached any warranty of safety of the berth. 
They merely state safety of the port. 

In conclusion, we would request that this morning, 
inview of our comments on Gotaas Larsen's standing that no 
argumént by Gotaas Larsen be allowed, and, moreover, 
that the papers submitted be disregarded. That is 
all we have at the moment. 

THE COURT: Who is up next? Mr, Halont? 

MR, HAIGHT: I don’t know if: 1 ‘can, vour Honor. 

THE COURT: .I have gotten into the position 
where I read everything and I listen to everyone. 

MR. HAIGHT: I think, however, that counsel for 

might appropriate -- 

MR. CAMPISE : Not addressing myself to the 
Gotaas Larsen standing issue, if we could address ourselves 
to the issueof the bankruptcy I think at first, there was 


in fact a petition for involuntary bankruptcy which was 
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filed I believe on Thursday in the bankruptcy court. As to 
the other issues raised by Mr. Cohen, the charter party, I 
think we are prepared to state and we have by virtue of our 
pleadings stated that the charter party between Parabola 

‘ * 

and Himoff is in fact an oral charter party and it was 
identical with the charter party between Sanko and 

Parabola. 

The issue of service, after the argument before 
your Honor there was a -- we did mail, registered mail, 
return receipt requested, and we did check the court's 
dockets, and we found out that the green card was in fact 
returned. 

Hlowever, it was unsigned. So because we weren't 
sure as to the validity of that service, we took steps to 


have an ex parte order for appointment of a David Eiand, 


a barrister in England, to effect personal service on 


Mardoff Peacn. It was not a continuation of attempted 


services, it was just taking the precautionary measure that 
if there something defective which we did not concede, 
we did want to take proper measures to make sure that sevice} 
was effected personally. 

As yet, we have not received a return affidavit 
from Mr. Eland. We are confident that it will be served, 


and we would ask your Honor to pass on the validity of the 
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registered mail rursuant to 4-I which we did feel that 


Mardoff Peach did r2ceive the pleadings, however they 
failed to sign for them and the postal authorities also 


‘failed to sign, so there was a compounding of possible 


errors. We also believe that in our crossclaim we did refer 


to the arbitration clause by reference, we didn't refer to it 


vague terms, and it was part of the pleadings, and not only 
in the demand for relief. liowever, it was in the pleadings 
and we did demand arbitration in tse alternative, our own 
affidavits in opposition refer to that, and we believe that 
that was sufficient demand upon Mardoff Peach to respond 


to the claim for money damages or in the alternative to 


submit to arbitration. It was tantamount to a motion to 


compel arbitration, as we understand such a motion, and 


we believe that it is sufficient. As to tha naming of an 
arbitrator, we have recommended to Himoff and Parabola 
an arbitrator, we have mentioned the name, and we are still 


awaiting the recponse. Because of the other difficulties 


which they are having we will have not yet heard as to that 


recommendation. We would be in a better position at a later 
period as to that. 
Of course, we are going to name an arbitrator 


at some point. 1 believe that is all I would have to say 


on these issues. 
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MR. HAIGHT: If the Court please, with respect 
to the jurisdictional aspect of Mardoff's motion, it 
seems to us that it comes down to three simple questions, 
really. 

One, did Mardoff Peach agree to arbitrate in 
New York disputes arising out of its charter party with 
Himoff. The answer to that is clearly yes and appears 
in the charter party. I don't think even my friend 
Mr. Cohen denies it, although he doesn't talk about it very 
much, preferring to pass over it in sort of a whisper, 
but it is unquestionably there. 


The second question is, has a party with lega) 


standing to do so, demanded that Mardoff Peach comply with 


its acreement to arbitrate disputes in New York. The 
answer again is yes. That demand has been made by 
Himoff with whom Mardoff Peach had its contract, as Mr. 
Campise has described, also it has been demanded by the 
Plaintiff in respect of the plaintiff's perfectly proper 
and appropriate demand for a consolidated arbitration. 

The third question, it seems to me, is whether 
or not Mardoff Peach has received notice of the demand to 
arbitrate in accordance with its contract by any method 
consistent with due process. 


That last phrase is taken from tne Court of 


SOUTHEAN DISTRICT COURT REPORTERS. U.S. COURTHOI's: 


lhor 13 
Appeals' decision in the Farr case which is cited in our 


memorandum and which says that when a party has agreed to 


arbitrate disputes in Wew York, that party has consented to 


jurisdiction and to venue in New York, and the only thing 
that remains to be done is giving the party notice by a 
method consistent with due process. 

In the Farr case that method was registered 


mail. That has been followed in this case, although 


even there I haven't heard Mr. Cohen say that his clients 


didn't received it in the mail. lie Says only that there 


is insufficient proof or no indication in thé dockets of 
this court that Mardoff Peach received it. But he 
doesn't deny that they did so, and it seems to me 
@ alr question to put to him. 
If despite the irregularities of the green card 
it is the fact that Mardoff Peach received this by mail, 
then it seems to me that together with the arbitration clause 


is sufficient under the teaching of Farr. As far as the 


Propriety of consolidated arbitration is concerned, I can 
only say again that there are quite clearly common 
questions of law and fact here. The plaintiff vesse}] 
owner specifically - alleges and relies upon the safe berth 


clause, Clause 6. which is common to all the charters. 
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It is well established under the maritime law that the 
of the berth includes the waters which constitute the 
approaches to that berth. We haven't cited that case 
but I would be happy to Supply it to the court. 

The leading case in the Supreme Counce is where the 
designated berth was up the East River and the vessel had 
to have her mast cut off to get underneath a bridge, and 
that was held to be for the charterers a condition because 
it had designated a berth which could be reached only with 
this sort of surgery on the vessel. 

So it is quite clear that there are common 
Guestions of law and fact,and, aS we said the last time we 
were before your Honor on this point, to the extent that 
differences in the way the charter parties are drawn or 
insurance arrangements in the charter parties, if there are 
any differences, those are quite clearly for resolution by 


the arbitrators. 


MR. CURTIN: Your Honor, just a word on behalf 
of the Sanko Steamship Company. Mr. Cohen has tried to 


Make an argument that our failure to put in papers in 


opposition to his motion somehow puts us in agreement with 


him that Gotaas Larsen had no status on this motion. 


That's just not the case, your Honor. We didn't 


put in papers because we felt that both his motions are 
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in the nature of motions to reargue and that all the facts 
were before the court and there was no need for any further 
papers. 

MR. POLES: Your Honor, I am for Tramp Shipping. 
I am taking a somewhat different tack on this whole picture. 
We have not filed Papers because we. take no position one way 
or another in this matter. 

However, I would like to make a few remarks 
to the court. What is the Purpose of arbitration? The 
Purpose of arbitration is to get a speedy resolution of 
disputes between contracting deekeee in accordance with the 
arbitration clause. Certainly this Court has the power to 
consolidate. Certainly this Court decides whether it 
Should consolidate based upon its discretion. Whether it 
exercises its discretion to Order consolidation or NOt to 
Order consolidation is determined by this one question: 
is the fundamental Purpose of an arbitration Clause being 
furthered by the granting of consolidation. I can see 
arguments both ways. My personal feeling has been for many 
years against consolidation because I can see in certain 
instances by the application of technical, rigid rules 
yhere you can raise more problems’ than resolutions. Wit- 


ness what is happening here. 


It seéms to me, and I don't care one Way Or another 
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it seems to me that a good argument can be made here in favor 
of not including Mardoff Peach. That would avoid a very, 


very sticky problem as to the constitution of the panel, 


which we have raised and which we have appealed from your 
HMonor's order of August 6th and your denial of reargument datec 
September 3rd and so much of your order dealing with the 
constituting of the panel. 

That's really virginal territory that some time 


is going to be decided by the Court of Appeals or the United 


States Supreme Court. the question is, do we want this 
decided now by these two tribunals or do we want to sav 
“Let's get on and resolve this dispute right here and let's 
worry about the academic problem some time in the future.” 
I would prefer personally to avoid the sticky 
problem and get out and resolve this matter quickly because 
the purpose of the arbitration clause is not going to be 


satisfied by continuing this battle up to the Court of 


Appeals and to the United States Supreme Court. So I would 
urge that it might be a good resolution to follow the alternati 
that we suggested in the beginning, namely to say "All 


right, Tramp, your direct privity of contract would go 


then we will see down the line how the rest of the people 


work out their contractual differences with the other 


| 
| 
to Gotaas Larsen. Fight it out with Gotaas Larsen and | 
| 
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parties." 

They may find that after the resolution of the 
arbitration panel in the Tramp-Gotaas Larsen case is 
completed, the rest of the parties may come forward and 
settle their differences. 

I don't know. Again, I really don't care which 
way. But I believe thatthis Court should give very, 


very serious consideration to the purpose of arbitration 


and are we really furthering that purpose by perpetuating 


this football team of lawyers here. 


DHE COURT: I will reserve, gentlemen. 
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ad 


TRAMP SHIPPING CO., INC., 
Platnexe£e, 

- against - MEMORANDUM DECISION 
GOTAAS LARSEN, A.S., 75 Civ. 1549 (HFW) 
SANKO STBAMSHIP CO., ILTD., 
PARABOLA SHIPPING UK, I.T0., 
HIMOFF MARTTIME ENTERPRISES, 
LTD., L PRISIRICT Ss, 
MARDOFF PEACH, LTD., and  Fitep Oy 
EMERALD SHIPPING CORP. (Liberia),: 


oo OCT 2: 165 
CLrenaanes. ° 
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HEIRY Fc WERGER, DP. Gd. 

The court adheres to its Sriginal decision dated ee 
8, 1975. The amended complaint in this action prays for " (b) ha: 
order be issued to compel all defendants to proceed to ee 
This is the basis for holdiny “Mirdufil Poach within the jurisdicei 
of Ene court for purrases of compelling arbitration. 

While “U-rideth Poercn’s! couns has not admitted the 
“second service of the summons and crass claim he has carefully 
skirted the issue. The court takes the position that Mardoft — 
Peacr kas notice ai the aution and cross claim and is within 


the jurisdiction of the court by virtue of the arbitration | 


claute which 1s contained in rach wf tim charter parties. 


The cross claim of Winofl Maritime Rilercprises, Ltd. 
Similarly pravs for the ordering @f irbilration as between it 


ard “ardnfe. 
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The jurisdictional question for this limited purpose 


is foreclosed against Mardoff Peach, Ltd. Insurance Company of 
ey OF 


North America v. §.s. wOLina, $974 2. 6. Lida (2d Cir). ‘The 
motion to reargue is consequently denied. 

With respect to the question of the common questions 
of fact and law it is the court's conclusion that the warranties 
contained in clauses 6 and 25 in each Of the charters including 
the Mardoff Peach voyage charter are identical and give rise 
to the common questions of fact and law. 

The question of the denial of a substantial right to 
be heard separately is in this court's Opinion substantially 
answered by the Hidrocarburos case previously cited! ana 20 the 
Matter of the Arbitration Between Vigo Steamship Corp. and / 
Marship Core., 20 N.Y. 24 157, 257 NB. 24 624 (1970), cert. denied, 
400 U.S. 819 (1970). Mardoff has failed, in this court's Opinion, 
to make a sufficient showing as to the possible prejudice which 
would accrue to it. Lavino Shipping Co. v. Santa Cecilia Co. 

S.A. 1972 A.M.C. 2454 (S.D.N.¥., 1972). 

The claim of absence of privity between Mardoff and 
other subcharters is controlled by Paragon O11 Co., Inc. vw. 
Republic Tankers, S.A., 310 F.2d 169, 175 (24 Cit., 1962) and 
resolved against Mardoff. 

Similarly plaintiff's suggestion that separate arbi- 
trations take place is rejected. The defendant Mardoff Peach's claim 
that Himoff's demand for arbitration is insufficient under the 


circumstances obtaining in this case is specious. 
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In the interests of judicial and arbitirational 
economy, the prevention of Horsthle inconsistent results and 
the minimization of time and expense to the parties, the court 
in its diseretion orders the consolidated arbitration. 


Since the court has now resolved all of the issues 


raised by Mardorf in opposition to the motion for a consolidated -. 


arbitration and the cireumstaneces including dates have to be 
altered in the order previously submitted it 156 directed that 
a new proposed order be eulinitted in compliance with this 
Memorandum and the original memorandyin providing for the nomina- 
tion of arbitrators. 

SO ORDERED. 
Dated: New York, New York 


Octoher 16, 1975 
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NOTES 


1. Hidrocarburos y Derivudo, C.A. v. Nereus Shipping, etc., 


75 Civ. 463, S.D.N.¥. Memocandum and Order, March 21, 1975. 
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TRAMP SHIPPING CO., INC., 


Plaintiff, 
NOTICE OF PRECAUTIONARY 
-against- APPEAL BY MARDORF PEACH 


& CO., LTD., FROM "SO 
GOTAAS LARSEN, A.S., ORDERED" MEMORANDUM 
SANKO STEAMSHIP, CO., LTD., 


DECISION FILED OCTOBER 21, 
PARABOLA SHIPPING UK, LTD., E975. | 


HIMOFF MARITIME ENTERPRISES, 

LTD.., : 75 Civ. 1549 

MARDOFF PEACH, LTD., and : HFW 
SHIPPING CORP. (Liberia), 


Defendants. 


NOTICE is hereby given that Mardorf Peach & Co., Ltd. 
(named above as Mardoff Peach Ltd.) hereby appeals to the United 
States Court of Appeals for the Second Circuit from so much of 
the "so ordered" memorandum decision of the Honorable Henry F. 


Werker, United States District Judge, filed October 2k Llp 


: 
? 
F 
t 
: 


in the United States District Court for the Southern District 
of New York, (adhering to the Court's original decision dated 
August 8, 1975), as directs the said Mardorf Peach & Co., Ltd. 
(hereinafter "Mardorf"), to participate in a consolidated arbitra- 


tion with the plaintiff and the other named defendants, not 


withstanding the absence of any existing arbitration to which 
Mardorf is a party and the absence of any proceeding against 
Mardorf by an aggrieved party to compel arbitration in the manner 
_provided in an agreement for arbitration pursuant to Title 9 of 
the United States Code, and jurisdiction obtained and a determin- 


ation made in such Title 9 proceeding. 


| 
| 
| 
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THIS appeal is precautionary in the event that the said 
"so ordered" memorandum decision, although expressly directing the 
: submission of "a new proposed order", should be urged to be the 


. document from which a timely appeal must be taken. 


November 19, 1975 


| 
HW 
! 1 
| Dated: New York, New York 
KIRLIN, CAMPBELL & KEATING 


By 
Attorneys for Mardorf Peach 
& Co., Ltd. 
Office and P.O. Address 
120 Broadway 


New York, New York 10005 


VINCENT, BERG, RUSSO, MARCIGLIANO 
& ZAWACKI 
Attorneys for Defendants & Cross- 
Complainants - HIMOFF MARITIME ENTER- 
PRISES LTD. AND PARABOLA SHIPPING 
UK LTD., 
127 John Street 
New York, New York 10038 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendants, GOTAAS 
LARSEN A/S & EMERALD SHIPPING COR- 
PORATION 

One State Street Plaza 

New York, New York 10004 


POLES, TUBLIN, PATESTIDES & STRATAKIS 
Attorneys for Plaintiff, TRAMP SHIPPING 
CO., INC. 

46 Trinity Place 

New York, New York 10006 


ZOCK, PETRIE, REID, CURTIN & BYRNES 
Attorneys for defendant, SANKO STEAMSHIP 
woe, bie : 

19 Rector Street 

New York, New York 10006. 7 
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UNITED STATLS DISTRICT COUNT 
SOUTHERN DISTRICT OF NEW YORK 
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TRAMP SHIPPING CO. 
75 Civ. 
Plaintiff, 
-against- NOTICE OF MCTION 
GOTAAS-LARSEN A/S, diag 
SHIPPING CORPORATION, SA 
STEAMSHIP CO. LTD. PARABOLA 
ipa cnt CK LTD 
MARITIME ENTERPRISES, 


MARDOFF PEACH LTD., 


Defendants. 


PLEASE TAKE NOTICE that upon the affidavit of JOHN C. 


pleadings and proceedings heretofore had herein, the undersigned 

'' will move this Court at Roon_ , United States Courthouse, 
Foley Square, Borough of Manhattan, City of New York, on the 
19th day of January, 1976, at 10:00 o'clock in the forenoon of 
that day, or as soon thereafter as counsel can be heard for an 
order: 

(1) Directing all parties to proceed to the arbitra:ion 

of all claims, counterclaims and cross-claims asserted in thei: 


pleadings in this action, provided, however, that in the event an 


M 

t 

| 

| 

4 

MAMOULAKIS, sworn to on December 29, 1975, and upon all the 


order pursuant to the Bankruptcy Act, Title 11 U.S.C. staying the 
proceedings against Himoff Maritime Enterprises, Ltd. is presented 
to this Court as to the parties hereto, then the arbitration will 
proceed but the arbitrators shall not consider or make any aware 


as to any claims against Himoff Maritime Enterprises, Ltd.; 


(2) Providing that the Rarties shall proceed to 
choose a panel of arbitratu:s in accordance with provisicns 
of tne Stipulation entered into by the plaintiff, Gotaas-Larsen 


“ A.S., Emerald Shipping Corssration and The Sanko Steamship Co. Ltd, 


OO & ete te ee SA ee ree 
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|| which Stipulation is attached as an exhibit to the aforesaid 
affidavit of JOHN C. MAMOULAKIS. 


New York, New York 
December 94 , 1975. 


etc. 4 /) / 
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My Z (iY 
Ber of the Firm 


L/ 
Attorneys for Plaintiff Tramp Shipping Co., 
Inc. C 

46 Trinity Place 

New York, New York 10006 

(212) 943-0110 


TO: 


KIRLIN, CAMPBELL & KEATING 
120 Broadway 
New York, New York 10005 


VINCENT, BERG, RUSSO, 
MARCIGLIANO & ZAWACKI 

127 John Street 

New York, New York 10038 


Haight, Gardner, Poor & Havens 
l State Street Plaza 
New York, New York 10004 


zock, Petrie, 
19 Rector Stre 
New York, New 


& Byrnes 


170a 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


Plaintiff, : 75 Civ. 1549 HFW 
-against- AFFIDAVIT 
GOTAAS-LARSEN A/S, EMERALD SHIPPIN; 
CORPORATION, SANKO STEAMSHIP CO. LTD 
PARABOLA SHIPPING UK LTD., HIMOFF 
MARITIME ENTERPRISES, LTD., MARDOFF 


PEACH LTD., 


Defendants. 


2 ees 
COUNTY OF NEW YORK) 
JOHN C. MAMOULAKIS, being duly sworn, deposes and says: 
I am an attorney associated with the firm of Poles, 
Tublin, Patestides & Stratakis, attorneys for the plaintiff herein 
and I am fully familiar with the proceedings had heretofore herein. 
This action arises out of the damage which the plain- 


tiff's vessel "AGIA ERINI II" suffered at the port of Churchili, 


' Canada. The defendants are all charterers and subcharterers of 


the vessel under identical* charter party contracts, all of 
‘ which provided certain warranties concerning the ports to be 
) visited and also provided for arbitration of disputes in New 
‘York. The plaintiff has brought this action against the defen- 
. dants alleging breach of the safe-port warranties and demanding 
a joi-t arbitration. Each defendant, with the exception of 
Mardof£-Peach, has made cross-claims alleging breach of the said 


‘ warranties against its subcharterer and the subsequent subcharter=- 
H ' 

ers of the vessel. 
‘ 
! 


Rates, of course, w i rent. Also, 
between Himoff Maritim terprise: Ltd. and “ardofft Peach 
Ltd. as the last port of 
loading. 


the last charter party: 


-° Beveral motions have already been made and decided 


- regarding the joint arbitration. The plaintiff first made a 


ee Ae 


motion on July 20, 1975 for an order to proceed to a consolidated 


arbitration of «11 claims in this case and for a stay of all 


discovery pending the hearing of the case by the arbitrators. 


The order for which the plaintiff moved would also provide for 


the appointment of a three-member panel uf arbitrators, one 


arbitrator to be appointed by the plaintiff, one by the defen- 


dants, and one by the two arbitrators thus appointed. By its 


Memorandum Decision and Order of August 4, 1975, this Court 


has decided that all claims and issues in this case are to be 


submitted by all parties to a joint arbitration and that all 


discovery be stayed pending the arbitration. It also provided 


that a panel of five members would hear the case, to be chosen 


—————— 


as follows: one arbitrator appointed by plaintiff; one by 


: 
i 
' 
| 
t 
i 


the charterers other than Mardoff-Peach and one by Mardoff-Peach; 
the remaining two to be chosen by lot from a list of six names 
‘ submitted by the first three arbitrators (two names each). 
The plaintiff on August 14, 1975 moved for the modifi- 
: eation of the Court's order concerning the composition of the 
* panel but this the Court denied. The plaintiff thereupon took an 
| appea? from this part of the Court's order. 
Mardoff£-Peach has also moved this Court for an order. 
quashing service of process upon it and for a ruling that it is 
: not obliged to take part in the joint arbitration. By its 
i Memorandum Decision of October 16, 1975, this Court denied 
! Mardoff-Peach's motion and ordered Mardoff-Peach to submit to take’ 
; part in the consolidated arbitration of the claims in this case. 


') Maréoff-Peach has taken a protective appeal from this Memorandum 
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Decision pending the settlement of the order. 

During discussion had among counsel for all the parties 
a 4 pre-hearing conference in the plaintiff's appeal and 
subsequently, counsel for all parties expressed the opinion 
that it would be desirable to find a formula for choosing a 


panel of arbitrators which all parties would accept as neutral 


SS SS se ee eee = 


and fair, and thus avoid the litigation of the plaintiff's appeal. 


————— 


Stipulation was arrived at. It provides for choosing of three 


nea See a ee «meee stern Sete ee erent © a omen ees amen nen i meena 


arbitrators who are each acceptable to all parties in such a 
manner as not to give any of the arbitrators the impression 

that he was appointed or represented by any particular party 

or side of the disputes. If the parties are unable to acrae 

as to any of the three arbsereterd. then Judge H. F. Werker would 


make the appointment. 


a es eee eee 


In the initial discussions held for the purpose of 


arriving at the formula at the offices of the Staff Counsel of 


' 
| 
| 
| 
| 
| 
| 
{ 
i 

After discussions among counsel, the formula embodied in the | 
| 
| 
| 
| 
i 
{ 
' 


the Second Circuit Court of Appeals, counsel for Mardoff-Peach | 
ii indicated that he would favor such a formula, although he 
also said that he was unable to commit his party, especially se. 
! its motion mentioned above was still pending at the time. Subse- | 
quently, counsel for Mardoff-Peach refused to join in the | 
Stipulation, even with the provision that it would not be obliged 
; to participate in the arbitration in the event that it won its 
appeal. Counsel for Mardoff-Peach told the writer that the 
| formula of the Stipulation was neither favored or disapproved by 
him, and that he simply refused te take any part or interest 
therein pending his party's appeal. 
Counsel for all other parties agreed to the Stipulation ' 
and also agreed that when the order for the arbitration was 
! settled, the provisions as to the composition of the panel would 
be those of the Stipulation rather than those of the Court's 
decision of August 4, 1975. The Stipulation was thereupon typed 
and circulated for signatures. The Stipulation has been Signed 


oe 
ee 
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; by counsel for the plaintiff, Emerald, Gotaas-Larsen and Sanko. 
; At about the same time as it was sent for signature to Messrs. 
i Vincent, Berg, Russo, Mareicliano-& Zawacki, counsel for 
: Parabola and Himoff (these two are related firms), that firm 
li also received knowleuge that proceedings for involuntary 
bankruptcy had been started against Himoff Maritime Enterprises, 
Ltd. Counsel for Himoff thereupon informed me and counsel for ali 
parties that as a result of this turn of events, he was uncertain : 
! as to what authority he had to proceed in this action, and asked 
; for time to try to obtain instructions. The parties let pass 
i" several weeks without receiving any news concerning any instruc- 
tions to Vincent, Berc, Russo, Marcigliano and Zawacki. 
In view of the length of time during which the question 


of the consolidated arbitration has been pending without any 


pists SSE et eed Se ae cag aan reve oer ebarueay Peters ove eED LE oie Ae 


definitive resolution, it seemed best to counsel for the plaintiff 


ne wy 


jj after consultation with counsel for Emerald, Gotaas-Larsen and 
: The Sanko, to bring this motion and ask this Court for an order 


‘| which: 


(1) would make some provision for the eventuality 
that an order is issued staying all actions and | 
proceedings against Himoff, and would prevent 
this arbitration from being permanently stalled 
as a result thereof; and : 

(2) would embody the parties' agreement concerning | : 
the manner of choosing a panel of arbitrators. | 

The Order submitted herewith would do these things and would also:, 

(2) provide a definite Or eer from which defendant | 

Mardoff£-Peach can appeal, since it has decided 

to appeal the court's decision that it is 

obligated to arbitrate; and 
permit the arbitration to proceed when that 

appeal is Ceciced, either with or withovt 


Mardof€-Peach. 


t 
‘ 
( 


(1) permit the plaintiff to withdraw its appeal; | 
> 
s 


fee ee ee eee meen tee eee: Seen we oe arent ~ ao ene eee anes ee eb Se eee Se Se ee 
ei ee ao en es ee a as eee Siete aos ee aw seen ements serene re wee Se + —_ - eo ene: 


's counsel believes 


JOHN C. MAMOULAKIS 


/s/ 
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before me this 
day of December, 1975. 


A 


a 


| submitted with these motion papers. 
Notary Public 


| Sworn to 


| 
| 


| 


2 Re SIR “LTE te ree ys 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
“(PPP SHIPPING CO., INC., 
Plaintiff, 
- against - : STIPUL TION 
| GOTAAS LARSEN, A.S., THE SANKO > 75 Civ. 1549 (HEY) 
i STEAMSHIP CO., LTD., PARABOLA 
' SHIPPING UK LTD., HIMOFF MARITIME 
ENTERPRISES, LTD., MARDORF PEACE 
£ CO., Wen... 


Defendants. 


The undersigned parties to the above-entitled 
action hereby stipulate and agree: 

1. All claims, counterclaims and cross-claims 
: asserted by the parties hereto in their pleadings in this 
' action shall be submitted to a joint arbitration in New York 
before three arbitrators who shall be chosen 4s follows: 

2. |R first list (bist A) snail be drawn up 
: which shall composed of the names of the members of the 
: Society of Maritime Arbitrators of New York, and of the 
names of such other persons as any cf the parties hereto may 
add, provided that all names added shall be commercial men 
conversant with shippin¢c. Any party may add any number of 
nanes it wishes. 

3. All names to be included in List A shall be 
mailed or delivered to the offices of the attornevs for the 
plaintiffl no later than fen £16) davs after the date hereof. 
The attornevs for plaintiff shall compile List & from tae 
names thus submitted or added by themselves. 

4. Copies of List A shall then immediately be 
forwarded by the attorneys ‘or the nlaintiffyto the attorneys 
for the parties hereto. Foch party shall strike £5o0n tne 
jist the natie(s) of any or 


ari craters. 


| 
| 
; 


after receijt by the attornevs for the parties of conies 


of List A, the attorneys for all parties shall meet for the 


(a) disclosing to each other the name(s) of any 


; person(s) whom any party has considered unacceptable as an 


arbitrator; and (b) in order to agree, if possible, upon 
three persons, acceptable to all narties, who will con- 


‘ stitute the arbitration panel. At the same time, attorneys 


te 


for all parties will acree, if possible, upon three substitut 
arbitrators, in order of preference, in the event that any 


of the three arbitrators intiially designated mav be unable 
i 
, £O serve. 
fF 
" 


5. Following the selection of the three initial 
| arbitrators, and the three substitute arbitrators, 

i te 
Manner provided in the preceding paragraph of this Stipulation, 


‘the attorneys for all parties shall address a joint written 


;, Communication to the three initial arbitrators so selected. 


' 
{ 


, inquiring as to whether those arbitrators are willing to 


' serve. In the event of the refusal of any of the three 


tt 


initial arbitrators to serve, counsel for the parties shall 
i 


; address a comparable joint written communication to the sub- 


[Or ee te oe my 


; Stitute arbitrators, in the order of indicated preference, 


| inquiring as to the willingness of such individuals to serve. : 
{ 


i In the event that a panel of three arbitrators is not 


’ 


‘ } ; hie { 
i achieved as the result of these inguiries, then the attornevs' 
i} ' 


| for the parties will meet again promptiv in order to attempt ' 
i| E 3, iptsy £ 

4 to select additional substitute arbitrators, whose avail- 

; ability to serve will then be inguired into in the manner 


provided above. 


H 6. If, following the consultations referred to 
} 


mreceding paragranhs of this Stipulation, the 


i attorneys for the parties shall fail to agree as to any or 
“as to one or two of the arbitrators, then the Danel snall 


es selected or completed oy submitting forthwith a list 


% 
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of those individuals designated as acceptable to all parties 
| to The Honorable Henry F. Werker, United States District 
Judge, with a prayer that he complete the panel from the 

‘ persons so designated. 

7. All parties hereto and their 

. that the process of selection as described above shall be 
carried on confidentially. No personshall discuss the 

i lists or the attorney's comments or action with respect to 
; the proposed names with any other person at any time before 
| ox after the arbitration. 

8. This stivulation shall be submitted to the 

1 United States District Court in order to be made an order 
'O£ the Court. When it 1S so ordered by the Court then this 
| order shall su ipersede the order of the Court|in this case 

i entered 6th August 1975, ox any subsequent order, in so far 
ae said orders may be inconsistent herewith. 


POLES. TUBLIN, Petco rtoES & 
STRATAKE 


Me Mil 


rney Ss cor 
SAM SHIPPING €CO., : INC. 


HAIGHT, GARDNER, POOR & HAVENS 


By: ' oi 
peeeraay ars for 
GOTAAS LARSEN, A.S. and 
EMERALD SHIPPING 


ZOCK, PETRIE, REID, "CURTIN & 
BYRNES 


By: Chez ety Havrtn— 


i “Attorneys nox 
THE: SAIKO STEAMSHIP CO bie. 


VINCENT, BERG, RUSSO, MARCIG LIANO 
& 2ZAWACKI 


By: 
Attorneys for 
PARABOLA SHIPPING UK LT 
and HINOFP MARITIME 
NIERPRISES, LTD. 
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UNLTED STATES DICT COURT 
SOUTHERN DISTRICT 


BPE LOAVIL IN ORPOSLTION 
TO PHALNTIFE'S 


CORPORATIO:., PMORLE: CO'., 

BD) (PARA OUA) oH I DD Gi 15 Civ La49 
HIMOn es) MARS TEE | may Bay HFW 
MARDOFF PEACH LTD., 


Defendants. 


STATE OF NEW YORK 


COUNTY OF NEW YORK 


LAWRENCS G. COHEN, being duly 
1. I aman attorney at law associated with the firm of 
Kirlin, Campbeli & xeating, attorneys for Mardorf Peach & Co., 


Ltd., (hereinafter “Mazdoré") and I am familiar with the 


pleadings and proceedings heretofore had nerein. 


Ze ‘The Cermplaint, filed ‘larch 27, 1975, claimed damages 


to plaintiff's vessel, the AGIA ERINI II, and sought two-fold 
relief; (1) a judgment for money damages in the sum of $2,700,000 | 
and (2) alternatively, an unprecedented order compelling the 
consolidation of non-existent arbitration proceedings. 
3. To put this motion in perspective as far as 
is concerned requires a brief review of proceedings to date. 
To begin with, for convenience of reference, there is annexed 
hereto as Exhibit A, a chart show8ng the chain of charterers here: 
involved. 
4. Although Mardorf was named as a cefendant, piaintift . 
did not have the summons and comslaint served on Mardorf, pro- 
bably for the reason that plaintiff appreciated this could not 


be done validly. 


Affidavit of Lawrence &. Cohen 
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5. As originally filed, the complaint omitted one of 
the charterers in the chain in that Emerald was not included. 
However, by petition dated May 2, 1975, Emerald sought to inter- 
vene on the ground that "if plaintiff is entitled to collect 
damages from Gotaas-Larsen A/S for negligence and breach of 
charterparty warranty, which is expressly denied, then Gotaas- 
Larsen A/S is entitled to seline by way of indemnity from 
Emerald for negligence and breach of Ccharterparty warranty." 

The petition was unopposed and granted. 

6. When the defendants over whom the court had juris- 
diction answered the conplaint, Gotaas and Emerald cross-claimed 
against the other defendants and, among other relief, prayed 


that “an order be issued to compel defendants to proceed to 


arbitration of the disputes herein in a consolidated arbitration." 


-Parabola, however, did not cross-claim éegainst Himoff. Indeed 
there has been no showing of any written arbitration agreement 
between Parabola and Himoff necessary to give Parabola an en- 
forceable right to arbitration under Section 2 of the Federal 
Arbitration Act, (9 U.S.C. §2.) 

In any case, Himof£ and Parabola filed a joint answer 
containing a cross-claim ‘against Mardorf in which they alleged 
that if Himoff or Parabola were liable to plaintiff, Mardorf 
should indemnify Himoff or Parabola. In the "Wherefore" 
clause they prayed that, if arbitration were ordered between 
Parabola or Himoff and any other party, arbitration should be 
ordered also between Himoff and i ata caiais "pursuant to their 
Charter Party agreement dated September 13, 1974... ." 

7. On July 20, 1975, plaintiff made a motion for a 
"consolidated arbitration" and for a Stay of the suit. 

8. Himoff's cross-claim was the first attempt to bring 
Mardorf before the court by arranging personal service of the 


cross-claim (without any process) on Mardorf Peach & Co. (Canada) : 


Affidavit of Lawrence G. Cohen 
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Ltd., wnich was not an agent of the defendant Mardorf. A motion 


was made on July 30, 1975, to set aside this attempted service 
and to dismiss the cross-claim for lack of jurisdiction. 

While this motion was pending, the court filed a memor- 
andum decision and order on August 6, 1975, on plaintiff's motion 
for a "consolidated arbitration" directing all parties "to 
participate in a consolidated arbitration proceeding of all 
issues in the case" and directing Himoff to perfect jurisdiction 
over Mardorf. Tnis memorandum and order also provided “one 
arbitrator is to be selected by plaintiff, one arbitrator is to 
be selected by the charterers other than Mardorf and one is to 
be selected by Mardorf; the remaining two are to be selected by 
lot from a list of no more than six submitted by the three 
arbitrators thus chosen (two each) .” 

The court'smemorandum concluded with the direction: 

‘"This action is stayed pending 
arbitration. Submit order 
accordingly." 

9. On August 7th, before the Mardorf’ motion was 
heard, Himoff's counsel wrote a letter to Mardorf demanding 
arbitration but failed to name an arbitrator. Himoff's counsel 


also arranged for the mailing of an "additional" summons, the 


complaint and Himoff's answer and cross-claim to Mardorf in Lon- 

if 

don pursuant to F.R.C.P. Rule 4 (i). On August 19th, the court 
: } 


filed a memorandum endorsed on Mardorf*s motion papers stating 

"Motion to dismiss is denied. fotion to vacate service is moot 
due to Service F.R.C.B. 4 (i) .” 3 
A proposed order on the court's memorandum filed 


August 6th was submitted by attorneys for Gotaas-Larsen but 


10. On August 29th, Mardorf moved the Court for a re- 
hearing of its earlier motion and, alternatively, for an order 


vacating the second attempted service of the "additional" sum- 


i 
{ 
{ 
| 
| 
| 
| 
| 
| 
! 
has never been signed or entered. 
' 


Affidavit of Lawrence G. Cohen 
18la 


mons and Himoff's cross-claim and dismissing the complaint and 
cross-claim for lack of jurisdiction for the reason, among 
others, that Mardorf, a foreign corporation had no agents here 
and never transacted any business in this jurisdiction. On 

the argument of this motion the court directed that Mardorf 
submit a memorandum of law and affidavit in response to 
plaintiff's motion for a "consolidated arbitration" which was 
the subject of the court's memorandum Gecision filed August 4th. 


These were filed on September 5, 1975. 


from so much of the court's decision filed August 6th as pre- 
scribed the composition of the panel of arbitrators. 

12. On September 18th an involuntary petition in bank- 
ruptey under Section 59 of the Bankruptcy Act was filed in this 
court against Himoff. 


13. On September 22nd argument was had on Mardorf's 


pending motion, among other things, to vacate the second attempted 


service of Himoff's cross-claim and, at that time, this affiant 
informed the court of the bankruptcy proceedings filed against 
Himoff. 

On September 26th Himoff filed a petition for a re- 

under Chapter XI of the Bankruptcy Act. 

On October 16th the court rendered its decision 
(filed October 21st) on Mardorf's pending motion, denying the 
motion in all respects and directing that a new proposed order 
be submitted "in compliance with this and the original memor- 
andum providing for the paniharian of arbitrators." 

As no formal order was presented to the court or signed, 
Marder, on November 19th, took a precautionary appeal from so 
much of the court's Memorandum Decision, filed October 21st, 
1975, as directed Mardorf to participate in a consolidated 
arbitration with plaintiff and the other defendants. This appeal 


is still pending. 
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16. Plaintiff's present motion seeks an order 
1. directing all parties to proceed to 

arbitration (with the possible ex- 
ception of Himoff), 
before a panel of three (3) com- 
mercial men chosen in accordance 
with a stipulation to which three 
of theparties are unable to agree. 

17. According to the moving affidavit counsel for 
Gotaas-Larsen, Emerald and Sanko, who have signed the stipulation, 
favor proceeding as proposed by plaintiff's motion. 

However, it appears from the affidavit of Charles S. 
Haight, Jr., submitted on behalf of Gotaas and Emerald, that 
these defendants favor involving Himoff's trustee in bankruptcy. 

Further, the moving affidavit (bottom of p. 14) suggests 
that the arbitration proceed while Mardorf appeals the court's 
decision that it is obligated to arbitrate. 

In the memorandum of law submitted herewith, it will be 


shown that, contrary to the contentions made on behalf of Gotaas 


“and Emerald, arbitration proceedings against Himoff are stayed. 


Even assuming Himoff's trustee were otherivise free to partake 


in the arbitration proceedings, it is unlikely thae he could 
properly foreco the objection that defendant, Parabola, has 
never cross-claimed against Himoff nor demanded arbitration 
with Himoff and the further objection that a written agreement 
is indispensable to Parabola's right to compel arbitration 
with Himoff since the charter between Parabola and Himoff was 
"Oral:. 

18. The final resolutionyof the legal issues presented 
by the oral charter between Parabola and Himoff, the Himoff bank- 
ruptcy and the court's jurisdiction over Mardorf, to mention 
only a few, could well outlast the Himoff bankruptcy itself and 


the arbitration hearings as well unless the consolidation is 


Affidavit of Lawrence G. Cohen 
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confined to plaintiff and those charterers (down to and including 
Parabola) among whom there is clear privity and a community of 
issues. 

19. A pre-hearing conference on plaintiff's appeal was 
held before the Staff Attorney for the Second Circuit Court of 
Appeals on October 9, 1975, and all parties were directed to 
appear. During that conference a discussion was had concerning 
a formula, other thanthat ordered by this court in its decision 
filed August 6, 1975, for choosing a panel of arbitrators, 

This affiant maintained tne position that Mardorf Peach was 
contesting the efforts being made to make it a party to these 
proceedings and any comments and expressions of opinion by this 
affiant were not binding on Mardorf and were submitted solely 
at the insistence of the Staff Attorney for the Second Circuit. 

This affiant at no time indicated either approval or 
disapproval of an amended method of choosing arbitrators for a 
consolidated arbitration in which Mardorf would net take part. 

20. In the moving affidavit, it is stated that counsel 
for all other parties agreed to an amendment of the court ordered : 
arbitration panel selection and; 

the exbitration .. 

Provisions as to 

of the panel would be 

the Stipulation rather than those 
of the Court's decision of Aug- 
ust 4, 1975. (Emphasis added) 


Despite the fact that this court's Gecision, filed on October 21, 


Be ha 


% 
+--directed that a new proposed order 
be submitted in cempliance with this 
Memorandum and the original memor- 
andum providing for the nomination 
of arbitrators 


no such proposed order has been submitted by either the moving 
party, who was the plaintiff, or any of the other named defend- 


ants. 


Affidavit of Lawrence G. Cohen 
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21. Needless to say, if there is any break in the chain 
of privity, there can be no consolidation of the separate 
arbitrations below the break in the chain. Here there are 


clear breaks in the chain and several other possible breaks. 


For one, there has been no showing of any enforceable right of 


arbitration by Parabola against Himoff because the charter be- 
tween them is oral and hence no written arbitration agreement 
which is indispensable to an enforceable right to arbitrate. 
Furthermore, there has been no showing of any demand for 
arbitration by Parabola against Himoff nor any cross-claim by 
Parabola against Himoff claim’ g arbitration. 

-Even if these ruptures in the chain could he healed, 
there would remain the question whether an arbitration can pro+ 
ceed against Himoff in view of the bankruptcy stay as more 
particularly outlined in the memorandum submitted herewith. 

Finally, if, for any reason, no arbitration proceeding 
lies against Himofft, there can be no basis on which Himoff 
(or its, trustee) can assert a claim for indemnity against 
Mardorf. This also is more fully outlined in the memorandum 
submitted herewith. 

In addition, Mardorf is contesting on its appeal the 
Court's direction that it participate in the consolidated ar- 
bitration for the various jurisdictional reasons asserted by 
Mardorf in its motions before this court, as outlined above. 

22. Counsel for Gotaas and Emerald were impelled by 
the need for an unbroken chain of privity to file the petition 
on behalf of Emerald to inten is this proceeding on the 
grounds that "if plaintiff is entitled to collect damages from 
Gotaas-Larsen A/S for negligence and breach of charterparty 
warranty, which is expressly denied, then Gotaas-Larsen A/S 
is entitled to collect by way of indemnity from Emerald for 


negligence and breach of charterparty warranty." 


Affidavit of Lawrence G. Cohen 
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23. The essence of a so-called "consolidated arbitration 
is the consolidating of arbitrations arising under separate 
contracts to waich one of the parties to each contract is also 
a party to another contract.covering the same subject matter 
thus forming a continuous chain of parties and contracts having 
substantially the same relevant provisions under which disputes 
have arisen presenting common questiohs of law and/or fact. 

This was the case In The Matter of Arbitration Between Vigo 
Steamship Corp. and Marship’Corp., 26 N.Y. 2d. 157,257 N.E. 


2d. 624 (1970) cert denied 400 U.S. 819 in which the procedures 


for consolidating arbitrations were-evolved. When the arbitrators | 


rendered their award in that matter, they correctly followed 
the privity of the contracts and stated: 


There has been much said about the 
fact that this is one of the first 
consolidated arbitrations and, as 
commercial men we cannot help but 
concur withtie Courts as to the 
practicability of such a proceeding 
where there aré common questions to 
be decided. However, it would 
appear that avara in these cir- 
cumstances ai 

Oz tne cont 

(Emphasi 


SMA No. 677 (Attached as 
Exhibit B) 


Obviously, if the arbitrators cannot for any reason 
make an award in favor of Parabola against Himoff, they cannot 


make an award for indemnity in favor of Himoff against Mardorf. 


WHEREFORE, it is respectfully submitted that the con- 
% 
solidation of arbitrations be confined to the plaintiff and 
those charterers, down to and including Parabola, among whom 


there is clear privity and a comnunity of issues and that the 


motion be denied and the complaint dismissed as to the defendants 
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Himoff and Mardorf. 


EN 


G. COH 


LAWRENCE 


Sworn to before me 


Lo76. 


SAUGH 


z 
Moria 30, 1977 


this l6th day of January, 


Notary Public 
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Chain of Charters - AGIA ERINI II 


framp Shipping Co.), iInc., Poles,T,P,& §S 


T/C 12/18/69 
| Safe Ports 


) 
Gotaas-Larsen A/S - First Charterer Haight,G,P,& EH 


T/C 2/22/74 (Relet letter) 
Safe Ports 


VY 


Emerald Shipping Corporation - Second Charterer 


— 


~~ 


a re 


Haight,G,P,& H 


Sanko Steamship Co., Ltd., ~- Third Charterer ZOck) PRs C 


6/12/74 
Safe Ports 


Parabola Shipping U.K., Ltd. 


- Fourth Charterer Vincent,B,R,M,&Z § 
z ‘ 


A 
z 
Alleged Oral Charter 
(Date and terms unknown) 
(No written arbitration clause) 


Himoff Maritime Enterprises, Ltd. -Fifth Charterer Vincent,B,R,M&Z 


T/C 9/13/74 % 
| Named Port 


Mardorf Peach & Co., ita. - Sixth Charterer Kirlin,;, CC & 5 
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the Matter of the 
= - 


solicd2zted Arbditr 


a 


ation of 
beticen 


lership corns <oty st oF Jae 
Vv. 


oration, 


Froderiek Snare Corpo OTacLon 
2 > 
Voyage Chnartercrs, 


Before: Captain Ivo +2 Wer: (Ota tensubieny ator 
aotain Gcorge ca, Apnointed by VYoyes 


PloydC.3225on, Anpointed by Vessel. Cimers 
Caayiered Owacrs om 


Appearances 
rd TO Coniell., or 


for Tisse Caarterers 


Ts. - ~ -5 7 
MAT eee : fi Serotec as) Lox 


Charcerers 
Carist Stratekis mirick V. vartin, of 


a 


Corporation of Monrowie (hereinafter 


* 


referred to 2 aD pre a i charter (Now York Preduce 


Scchanse 


tandnrd Form with Shag the Motor Vessel NICHOIAS iv 


weuth 


Corporntion (hercinafter re- ferred to 2s “Tine Cnarterers") 7 


ef 12 months minimum to 15 months maxim, ectual pericd 
option. 
On tey-453 2 
(Gencon Fora with emencnenes 
Corporation (hereinafter 


Seema ie 


voyemes in direct con : it! gous of ‘sc. feud, Fock eo ASGYen= 
Tohorres 


up to abcut 10 ten picees" frem Hudson River, 2. York to ies: Echos. 


Performance wider thi = contract commenced Junc 


about November 11,, ASo7. 


Neered 2nt 
Survey concluded occurred aurins the voyasc cnarter 
Serocsen, In part read: 
SVC) camcce acrrced, os 
osuca Siirveyors end ancere 
5,099.C0" : 
Cmers sought to recover $335,000.00 and desanco 

with the Tice Caartorers who in turn demanded arvitretion .ith Vi 
Cuarterers. Tire Cnarterers pronosed to Voyase Charterers a consol 
Brbitration whicn wes refused and 
by the hew York Supreme Coure 

mroceedings. Suffice to the Court of fuaceis of the Srate ot 
Rew York under d of Sob rucry 19, 1970 wuled in favor of Time Charterers 

go Zorvtird with this consoliaaccd arbitration 
Wes filed by the Court 
Tnereefter nine hearings were conducted by the Pancl during 
arties were given en opportimity 

Penel such dosus evidence and witnesses dealing not only with the 
November 11, 1957 anreement but also the cozplete factual picture leading uo 
to the signing of the ‘lime end Voyvese Charter acrcements, the Gelivery end re- 
G@elivery of the vessel on Voyage Cagster; the i ma Vovege on hive and 


Voyese ori hire surveys, the circumscence : Fetes mand to 


o 


exist on board et redelivery by Voyage Cherterers as well as ccndivions 


Claimed to have existed on board prior to the Voyeze Cnarter period and, 


finely the rep2ir and clessizicaticn history of the vessel since llovenbder 


1857. Svussary briefs and reply bra were exchar and the ecding 
| 
concluded. 


‘The Panel has carefully consider 


evidence ofrered end have strucicl tae 


the oninion that most probubly the 


Eassau on tovember J1, 


ny an 
Voy. “ 


Ss. I). However, to give 


4 
our Epprowe 


uld in our opinion he morally 
indefensible 


5 a 
consiceretion 
ordinary wear 


v 


2. Te agreement we 


Ve~ 


being carried out at 
S Pp 


3. The repairs have not been carried out in full 


peer nov toverfect tne i¢lacs or the vessel. 


4. The Gemers have hed en opportuni 


“Ae 


Te COStS are SUbSconcLeLLy ess than 


States costs. 


5. Approval of the egreement without reservation 
would have, in ovr cpinicn, vrecluded the from 
estebl the fair measure cf liabil 


Cnarterers should bear in this dispute. 


In reaching our eecisicn we have concluized 


es 


A. Voyage Cnarterers eid on many cecasicns 


negligently load, stew and discharge cargce 
damages to the M.V. NICOLAS 


MARIS reflect 


preciation in value of the vessel. 


B. Voyage Charterers and? Time Charterers*effectively 
% 


weived eny requirezent by the vessel to give written notices 


. 


of damages es they occurred during the Voyese Charter period. 
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C. Tis artery bes share some respon 


for wi lifwlly Vovrcse Chértering a vessel which was 


Xt is the uncnimcus decision of this Fenel that Gmers 
receive the sum of £21:0,C99.00 as compensation for the unfeir 
and unreasonzole depreciation sustained by their vessel during the 
Voyage Cherter period. 
fnere has been mech said evout the fact that this is 
one Of the first contolige eg § CCrmercial wen we 
cannot helss but Concur with tne Courts as to the practicebils 
& proceeding where there ere common questions to be decided. However, it 
in these circumstances must follow the 
privity of the contracts involved end for this reason we Award and cell 
upon the Time Chartcrers to renit to the Vessel's Owners the sum of 
$245,009.09. we Turther rule that the Voyage Cnarterers are directly 


linble to the Time Charterers for a great proportion of their loss to the 


vessel's Gmers and we therefore furtner Award and call upon the Voyese 


Charterers to remi’ to the Time Chertcrers the sw: of $153,009.00. 
Inasmuch es ovr eforcisentioned Awards are based ‘uron a 
fair and recscnable depreciation of the vessel, no interest was consicer- 
ed or alowed 
c The Panel's fee for rendering these fiards is £9,090. 


and liability to the Penel for same is joint and several even thovgh 


it is to be scittled in the first instence by the Gmers, Tine Ch2rterers 
2 


% 


each remitting to each 
$1,009.00. Tne cost of the hearing transcripts is to be jointly 


shered. 
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Defendants 


STATE -OF NEW YORK 


COUNTY OF 


rh a: oniet pA (oC # 
PALEY KIVA MAL CY ,; “27ihg duly sworn, 


On the VE: day of Ge Au ng 


‘ : ay a ATT | An | OA Raa ris Of e Y) 
the within 2°F(0707 he Of e ser? To 


havEeal Lo He era eiy pace ( 
a Fee 


PL 9 ee 


ee SiS atte rlsrL< pe 


for the above-nam 

the same securely enclo 

Post Office Box regularly maintained by the United States 
Government @ ; way, New York, New York, directed 

to said attorney for the plaintiff at No. Be ecb ti sente Cet. 


ued panos Giet , Hew Yors, that being the Jest 


address designated for the purpose on the preceding 


in this action or the place where They kept en office. 


UNITEID STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


SHIPPING CO., INC., * 975 Civ. 1549 HFW 


Plaintiff, AFFIDAVIT 
- against - 
GOTAAS-LARSEN A/S, EMERALD 
SHIPPING CORPORATION, SANKO 
STEAMSHIP CO., LTD., PARABOLA 
SHIPPING UR LTD, , HIHOFF 
MARITIME ENTERPRISES, LTD., 
MARDOFF PEACH LTD., 


Defencants. 


STATE OF NEW YORK ) 
SS.: 

COUNTY OF NEW YORK) 

CHARLES S. HAIGHT, JR., being duly sworn, deposes 
and says: 

1. I am a member of the firm of Haight, Gardner, 
Poor & Havens, attorneys for defendants Gotaas-Larsen A/S 
and Enerald Shipping Corporation. I make this affidavit 
in response to the motion of plaintiff Tramp Shipping Co., 
Inc., for an order directing the parties hereto to proceed 
to a consolidated arbitration, in accordance with certain 
provisions set forth in the Order submitted by the plaintiff 

2. Defendant Gotaas-Larsen and Emerald make no 
objection, on the contrary they endorse, the provision in 
the second decretal paragraph of the Order submitted by the 
Plaintiff. This paragraph provides the mechanics by which 
@ panel of three arbitrators, agreed to by all parties or 
appointed by the Court, will be selected. 

3. However, we do not fully agree with the 


suggested first paragraph of the Order, which provides: 


Affidavit of Charles ©. Haight. 
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« »« »« that all parties proceed to the ar- 
bitration of all claims, counterclaims and cross- 
claims asserted in their pleadings in this 
action, provided, however, that in the event an 
order pursuant to the Bankruptcy Act, Title ll 
U.S.C. staying the proceedings against Himoff 
Maritime Enterprises, Ltd. is presented to this 
Court or to the parties hereto, then the ar- 
bitration will proceed but the arbitrators shall 
not consider or make any award as to any claims 
against Himoff Maritime Enterprises, Ltd., .. ." 

4. Gotaas-Larsen and Emerald submit that (a) 
the pending arbitration proceedings are not governed by any 
stay order currently in effect in the bankruptcy proceedings 
involving Himoff Maritime Enterprises Ltd.; and (b) al- 
ternatively, the trustee in bankruptcy of Himoff should, by 
express provision of this Court's order, be given notice 
of the pending arbitration; so that he may participate on 
behalf of the bankrupt : . such proceedings. A memorandum 
of law in support of these contentions is submitted herewith. 
We set forth below the factual background against which such 
contentions are made. 

5. The complaint in the captioned suit, demanding 
consolidated arbitration, is dated March 26, 1975. An 
amendment to the complaint is dated March 28. The pleadings 
were filed on or about those dates. The answer and cross- 
claim of Himoff Maritime Enterprises, Ltd., which among 
other things demanded arbitration against defendant Mardoff 
Peach, Ltd., was dated May 22, 1975, and filed on or about 
that date. Pursuant to direction of this Court, counsel for 
Himoff addressed a further letter to Mardoff Peach, dated 
August 7, 1975, demanding arbitration (Exhibit 1 to Campise 
affidavit verified September 12, 1975). Consequently, 
during August of 1975 a consolidated arbitration, involving 
all parties to this litigation, had been demanded. 


6. An involuntary petition in bankruptcy was 


filed against Himoff Maritime Enterprises, Ltd. in this 


Affidavit of Charles S. Haight. 


197a 
Court on September 18, 1975 (Docket No. 75 B 1641). Himoff 
filed a petition under Chapter XI of the Bankruptcy Act 
on September 26 (Docket No. 75 B 1697). Himoff was 
judicated a bankrupt by order dated January 8, 1976. 
same order appointed Mr. Lewis Kruger of 41 East 42nd 
Street, New York, NY 10017 as Trustee. Mr. Kruger ‘filed 
his Trustee's bond on the same day. 

7. ‘The legal consequences of these facts are 
set forth in the accompanying memorandum. In the light of 
these facts, and the underlying legal principles, deponent 
respectfully urges that the Court enter an Omer in the 


form attached to this affidavit and marked “EXRibit 1." 


An alternative form of Order is attached as "Exhibit 


seh 
me 1h 4 


Sworn to before me 


this BP Maay of January, 1976. 


Exhibit 1 
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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


TRAMP SHIPPING CO., INC., 
75 Civ. 1549 HFW 
Plaintiff, 


- against - ORDER 


GOTAAS-LARSEN A/S, EMERALD 
SHIPPING CORPORATION, SANKO 
STEAMSHIP CO., LTD., PARABOLA 
SHIPPING UK LTD., HIMOFF 
MARITIME ENTERPRISES, LTD., 
MARDOFF PEACH LTD., 


Defendants. 


Plaintiff Tramp Shipping Co., Inc. having moved 


this Court for an order directing the manner in which the 
consolidated arbitration herein is to proceed, and the Court 
being fully advised in the premises; it is now 

ORDERED that the plaintiff and all defendants 
named above proceed to the arbitration of all claims, 
counterclaims and cross-claims asserted in their pleadings 
in this action; and it is further 

ORDERED that the said parties shall proceed to 
choose a panel of arbitrators in accordance with the pro- 
visions of the stipulation entered into by plaintiff Tramp 
Shipping Co., Inc., and defendants Gotaas-Larsen, A/S, 
Emerald Shipping Corporation, and Sanko Steamship Co., Ltd., 
which Stipulation is attached as an exhibit to the affidavit! 


of John C. Mamoulakis sworn to on December 29, 1975. 


Dated: New York, NY 


January 4, A97S 


| 
| 


Exnibit ¢ 


199a 


DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


TRAMP SHIPPING €CO., INC., : 78 Civ. i549 BEY 
Plaintiff, 

: ORDER 

~- against - 
GOTAAS-LARSEN 2#e/S, EMERALD 
SHIPPING CORPORATION, SANKO 
STEAMSHIP CO., LTD., PARABOLA 
SHIPPING UR LID., HIMOFr 
MARITIME ENTERPRISES, LTD., 
MARDOFF PEACH LID., 


Defendants. 


Plaintiff eranp Shipping Co., Inc. having moved 
this Court for an order directing the manner in which the 
consolidated arbitration herein is to proceed, and the 
Court being fully advised in the premises; it is now 

ORDERED that the plaintiff and all defendants 
named above proceed to the arbitration of all claims, 


counterclaims and cross-claims asserted in their plead 


ORDERED that the said parties shall proceed to 
choose a panel of arbitrators in accordance with the pro- 
visions of the stipulation entered into by plaintiff Tramp 
Shipping Co., Inc., and defendants Gotaas-Larsen, A/S, 


Emerald Shipping Corporation, and Sanko Steamship Co., Ltd., 


in this action; and it is further : 


which stipulation is attached as an exhibit to the affidavit 
of John C. Mamoulakis sworn to on December 29, 1975; and 
it is’ further 

ORDERED that counsel for plaintiff herein deliver, 
by Mand, a Copy of EhiS Order forthwith to Mr. Lewis oe 


| 


trustee in bankruptcy of defendant llimoff Maritime Enterprises, 


Ltd., at his office at 4] East 42nd Street, New York, NY ee 
with the reouest that Mr. Kruger give immediate else loa ahce 


Exhibit 2 
200a 


to participation in these consolidated arbitration proceed- 
ings on behalf of the said defendant; and it is further 
a ORDERED that commencement of the procedures to 
choose a panel of arbitrators, as set forth in the second 
decretal paragraph of this Ordcex, be deferred for a period 
of twenty (20) days following delivery of a copy of this 
‘Order upon Mr. Kruger, in order ink Wis response or lack 
of response may be determined;and it is further 

ORDERED that if the said trustee declines to 
participate in these consolidated arbitration proceedings, 


then the arbitration will proceed but the arbitrators 


shall not consider or make any award as to any claims 


against Himoff Maritime Enterprises, Ltd. 


Dated: New York, New York 


: January , 1976 


Ui. 26.5 OD eiauis 


— 
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| UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


TRAMP SHIPPING CO., LID., 


Blaincife, 75 CIV 1549 


ey ’ AFFIDAVIT 


GOTAAS-LARSEN A/S, EMERALD SHIPPING 

! CORPORATION, SANKO STEAMSHIP CO., LTD. 
PARABOLA SHIPPING U.K., LTD., HIMOFF 
MARITIME ENTERPRISES, LTD., MARDOFF 

| PEACH, LTD., 


Defendants. 


STATE OF NEW YORK ) 
! sS5.¢ 
{ COUNTY OF NEW YORK  ) 


I, PHILIP J. CURTIN, being duly sworn deposes and 
1. Iam a member of the firm of ZOCK, PETRIE, REID & 
CURTIN, attorneys for defendant, THE SANKO STEAMSHIP CO. LTID., 


("Sanko'') and I make this affidavit in reply to the motion of 


the plaintiff, TRAMP SHIPPING CO., INC., for an order directing 


the parties in this action to proceed to a consolidated arbitra- 
tion, in accordance with the terms set forth in the order sub- 


mitted by the plaintiff on this aotéaen. 


2. With respect to the'plaintiff's motion, Sanko, 
supports same, but as defendants, Gutaas-Larsen A/S and Emerald 
Shipping Corporation, suggest that the order that is entered be 
in ene of the forms submitted as Exhibits 1 and 2 to the affi- 


davit of Charles S. Haight Jr... sworn to on January 13, 1976. 


Affidavit of Philip J. Curtin 
202a 


3. The papers of defendant Mardoff Peach, Ltd. 
("Mardoff") submitted in opposition to the plaintiff's motion, 
seek to avoid consolidation on two (2) grounds. The first is | 
that the effect of the Bankruptcy Act and Rules bars further | 
arbitration proceedings against the bankrupt, Himoff Maritime | 
Enterprises, Ltd. ("Himoff"). The second ground advanced by | 
Mardoff Peach is that there is no "written agreement" to arbi- | 


trate between Himoff and Parabola Shipping U.K. Ltd. ("'Parabola"') , 


because the charter between Himoff and Parabola is "oral", | 


4. Assuming for the moment that either one or both 
of these grounds can be validly pees by Himoff to stay arbi- 
tration proceedings against it, the only person who has standing 
to raise these points is the Trustee. Certainly, Mardoff Peach 
cannot arrogate ane itself the rights and duties of the Trus- 


cee. 


WHEREFORE, the defendant Sanko, respectively requests 


| 
| 
| 
| 
| 
| 
| 
| 
| 


that the plaintiff's motion be granted, and thet an order of 
consolidation be entered in one of the forms submitted as Exhi- 


bits 1 and 2 to Mr. Haight's affidavit. 


PHIUP J. CURTIN 


Sworn to before me this 


9th day of February, 1976. 


JOSEPHINE F. BAT? 
Notary Public, Sista of Me York 
No. 03.£395129 
Qualified in Bronx County 
Cortiticate fig ia Pow York County 
OMmMssOR Expires March 30, 1976 


Affidavit of Philip J. Curtin 
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POLES, TUBLIN, PATESTIDES & STRATAKIS 
46 Trinity Place 
New York, N. Y. 10006 


KIRLIN, CAMPBELL & KEATING 
120 Broadway 
New York, N. Y. 10005 


- VINCENT, BERG, RUSSO, 
MARCIGLIANO & ZAWACKI 

127 John Street 

New York, N. Y. 10038 


HAIGHT, GARDNER, POOR & HAVENS 
1 State Street Plaza 
New York, N.Y: 10004 


~ eat f “TCT FATIOT 
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EER DISTRICT OF ‘bs YCPX 
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Dafendants. 
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ES F, CALTIST, beiar duly swor:, deneases and says that 


7 
wee t 


(it ne is an attorney at law associeted with the firn eo VE teen 
F 


Lg AERA Sy ig BET Aes HSCT OL TANG GC Lev NCe), attornave: For doefaylants 


BERG, 
(Paratelda Shipyiny d.E., Ltt. Co Vardbots') and = 


intersrises, Let. ("Nimof£"') and as such is fuitv far wLear. % 


ert es 


* 


‘the oroceedings 3 adings ‘iereteford had herein. 
Parabola and Himoff art praparad to nroceed to 


‘dated arbitration ordered by the Hoenornsit danry fF. Yerkor as 


AE MATT OR ET 


hig Grier of Atzast 4, 1972, maken lard. f£ Peach, Ltd. 


iC'Mardofe€") be randated a party to suci arbitration. 


Sete rp yer 


Furthermore, ths method of selecting arbitrators, as it an- 
ears in the annexed Exhibit "4," is satisfactory to defendants 
arahola and Hlnaoff, again unen the condition that Mardoff be 

|;conpelled to subait to such arbitration 

On August 4, 1975, this Court cires ced the partics to subknit 
‘leg consolidsted arbitration. Again,ton Cetoher 1£, 1975, this 
‘Court denied Mardeff's Motion ta Dismiss and ordered Mardoff to 
| take part in the consolidated arhitration cf the claims in this 
‘case. Mardoff has taken a rrotective anreal fron this memoraniun 


tl gectston pending the sottlcerent of the Orier. 
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205a Affidavit of James F. Campise 


Parabola and Himoff are ready, willing, and sble to 
submit to erbitration by the method designated as long as Mardoft 
is compelled to participate or, alternatively, Parabola and liimoff 
ask this Court to stay all proceedings pending final determination 
of the Mardoff appeal. 

Para. 21 of the Cohen Affidavit in Opposition to 
Plaintiff's Motion states us follows: "...there has been no 
, showing of any demand for arbitration by Parabola against 
‘Mimoff..." It is respectfully submitted that Mardoff lecks the 
‘requisite standing to assert this in defense, even if the allera- 


| tion were true. Furthermore, on Page 10 of Mardoff's Memorandun 


A 


‘of Law, Chatham S.1. Co. v. Fertex S.S. Co., 1865 A.M.c. 1445 
(S.D.N.Y.), aff'd. 1965 A.M.C. 2437, is cited for tho proposition 
“that libel in versonam may not be combined with a request for 
‘arbitration. This _earzsument is noot, since Mardoff was served 
with a Remand for Arbitration on August 7, 1975. Additionally, 

| a copy of this demand was sent to MNardoff's counsel and submitted 
to this Court during oral argument on August 15, 1975. On that 
‘dete and on October 16, 1975, the Honorable Henry F. Worker found 
that this Demand was sufficient to compel Mardoff to submit to 
arbitration as provided in the Charter Party agreenents dated 

, Septeaber 13, 1974. 

The ebsence of Iiardoff would render, consolidated 
arbitretion of this matter meaningless as Mardoff was the only 
rharterer in possession of the allegedly damaged vessel. 
NHEREFORE, defendants Parabola end titmoff respectfully 
| request that Mardoff be compelled to submit to the consolidated 

| arbitration or, in the sdternachve, thee all proceedings herein 
‘be stayed pending final determination cf their appeal. 


i Dated: New York, New, York 
February 9, 1976 / 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
TRAMP SHIPPING CO., INC., 
Plaintife£, 
-against- 


STIPULATION 
GOTAAS LARSEN A.S., THE SANKO 


STEAMSHIP CO., LTD., PARABOLA 


SHIPPING UK LTD., HIMOFF MARITIME 75 Civ. 1949 (Hew) 


ENTERPRISES, LTD., MARDOFF PEACH 
& CO. LTD. , 


Defendants. 


The undersigned parties to the above-entitled 
action hereby stipulate and agree: 

1. Rll claim, ‘counterclaims and cross-claims 
asserted by the parties hereto in their pleadings in this 
action shall be submitted to a joint arbitration in New York 
before three arbitrators who shall be chosen as follows: 

2. A first list (List A) shall be drawn up 
which shall be composed of the names of the members of the 


Society of Maritime Arbitrators of New York, and cf the 


names of such other persons as any of the patties hereto may 


add, provided that all names added shall be commercial men 
conversant with shipping. Any party may add any number of 
names it wishes. 

3. All names to be included in List A shall be 
mailed or delivered to the offices of the attorneys for the 
plaintiff no later than ten (10) days after the date hereof. 
The attorneys for plaintiff shall compile List A from the 
names thus submitted or added by themselves. 


4. Covies of List A shall then immediately be 


forwarded by the attorneys for the plaintiff to the attorneys 207a 


fox Se parties hereto. Each party shall strike from the 


1st the name(s) of any person(s) whom it considers un- 
acceptable as arbitrators. Not later than ten (10) days 
after receipt by the attorneys for the parties of copies 
of List A, the attorneys for all parties shall meet for the 
purpose of (a) disclosing to each other the name(s) of any 
person(s) whom any party has considered unacceptable as an 
arbitrator; and (b) in order to agree, if possible, upon 
three persons, acceptable to all parties, who will con- 
stitute the arbitration panel. At the same time attorneys 
for all parties will agree, if possible, upon three substitute 
arbitrators, in order of preference, in the event that any 
of the three arbitrators intiially designated may be unable 
CO Serve. 

5. Following the selection of the 
arbitrators, and the three substitute arbitrators, in the 
manner provided in the preceding paragraph of this stipulation, 
the attorneys for all parties shall address a JOint written 
communication to the threeinitial arbitrators so selected 
inquiring as to whether those arbitrators are willing to 
serve. In the event of the refusal of any of the three 
initial cee pees CO S€rve, GCaunsel for the parties ahall 
address a comparable joint written communication to the sub- 
stitute arbitrators, in the order of indicated preference, 
inquiring as to the willingness of such individuals to serve. 
In the event that a panel of three arbitrators is not 
achieved as the result of these inquiries, then the attorneys 
for the parties will meet again promptly in order to attempt 


to select additional substitute arbitrators, whose avail- 


a 


ability to serve will then be incuired into in the manner 


provided above. 

6. If, following the consultations referred to 
in the preceding paragraphs of this Stipulation, the 
attorneys for the parties shall fail to agree as to any or 
as to one or two of the arbitrators, then the panel shall 
be selected or completed by submitting forthwith a list 
of those individuals designated as acceptable to all parties 
to The Honorable Henry F. Werker, United States District 
Judge, with a prayer that he complete the panel from the 
persons so designated. 

7. All parties hereto and their attorneys agree 
that the process of selection as described above shall be 
carried on confidentially. No person shall discuss the 
lists or the attorney's comments or action with respect to 

at any time before 
the arbitration. 

8. This stipulation shall be submitted to the 
United Sta’.es District Court in order to be made an order 
of the Court. When it is so ordered by the Court ti.en this 
order shall supersede the order of the Court in this case 
entered 6th August 1975, or any subsequent order, in so far 
as said orders may be inconsistent herewith. 

POLES, TUBLIN, PATESTIDES & STRATAKIS 


By: 
Attorneys for TRAMP SHIPPING CO., Ig 


HAIGHT, GARDNER, POOR & HAVENS 


BY: 
Attorneys for GOTAAS LARSEN A.S. an 
EMERALD SHIPPING 


VINCENT, BERG, RUSSO, ZOCK, PETRIE, REID, CURTIN & BYRNES 


MARCIGLIANO & ZAWACKI BY 


BY: Attorneys for THE SANKO STEAMSHIP 
Attorneys for PARABOLA LTD. 


SHIPPING UK LTD. and HIMOFF 
MARITIME ENTERPRISES, LTD. 


a& 


Stenographer's Minutes 
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UNITED STATFS DISTRICT COURT 


SOUTHERN DISTRICT OF NFW YORK 


TRAMP SHIPPING CO., 
PilanntiLet, 
~against- ee Cla eo 
GOTAAS-LARSEN, et al., 


Defendants. 


February 23, 1976 
10:20 a.m. 


BEFORE: 
HON. HENRY F. WERKER, 
District Judae 
APPEARANCES: 
PHILLIP CORTIN, ESO. 
RICHARD JARASHOW, ESO, 
CRARLFS H. HAIGHT, JR. ESO, 
JOHN MAMOULAKIS, ESO. 
LAWRENCE G. COHEN, ESO. 


LEWIS KRUGER, Trustee in 
Bankruptecv, Himoff 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 
FOLEY SQUARE NEW YORK, N.Y co 7-4860 


THE COURT: Let's qo. 


‘ 
MR. MAMOULAKIS: Your Honor, the plaintiff 


brought this motion for an order in two parts. 

The first part of the order was to sever the 
claims aqainst Himoff hecause of Himoff's hankruptcy. We 
felt that our arbitration was complicated enough, and the 
proceedings lengthv enough so far and to be involved in 
the bankruptcy of Himoff would unduly lenaqthen it, but 
in view of the affidavit of Himoff's attorneys, I think 
that that part of the motion has hecome moot. 

I assume that Mr. Campisi's affidavit of 
February 9 was made pursuant to authority from Himoff's 
trustees, and in that affidavit Mr. Campisi indicated chat 
he would, that Himoff would be willing to take full part 
in the consolidated arbitration provided that all parties 
are joined in. 

The second part of the order, your Honor, was 
for -- our second part of the motion was for an order to | 
approve the stipulation concerning the panel, and the manner 
in which it would be selected, which all parties had 
joined except for Mardorf Peach. 

THis Stipulation, your Hetae: which came as a 
result of discussions we have had during an appeal, during 

a 


the process of an anpeal with the staff counsel of the 
t 
4 


oe 
4 
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Second Circuit Court of Appeals, is meant to avoid the 
necessity of one of the appeals of the plaintiff, and is 
so agreed that these provisions are such that the members 
of the panel of arbitration, each one of them, would be 
appointed with the approval of everv single party that is 


‘gqoina to take part in the arbitration. 


Unless they are aoinq to be appointed on behalf 
of all the parties so that thev don't feel that thev 
represent anybody on the panel. In short, it is a panel 
that's as close as we can possibly cet to fairness to | 
all the parties, and we really don't see whv Mardorf Seach: 


has so far refused to join in the stipulation. 


| 
1 


The reason they have given to us is because at 
that time when it was made, their motion was still pending! 
that thev should be let out, that the proceeds should be 
quashed against them, and we trust, your Honor, we hope 
that you will anprove this stinulation. 

THE (COURT? Mri Campies « 

MR. CAMPISI: Your Honor, as your Honor is 
aware, there has been much confusion about the bankruptcy 


and the roles of each of the individual defendants, and 


| 
I'm happy today that Mr. Kruaer, the trustee in bankruptcy, 


is here to possibly help elucidate the status of the 


bankruptcy at this particular staqe. 
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THE COURT: (All Pient) Me. Rruger. 

MR. KRUGER: If I may, my name is Lewis Kruger. | 
I am the trustee in bankruptcy of Himoff Maritime Enter- 
prises, Limited. I am an attorney, I miaght add, admitted 


to practice before this Court. The status of the proceed- 


ing is this. I was designated as the trustee on January : te 


1976, and qualified, I think, on January 9%. 

On January 19, the firm that I retained as my 
counsel obtained a temporary restraining order and soudqht 
a preliminary injunction against the former principals of 
Himoff Maritime Enterprises, Inc. alleqina in part that 
substantial amounts of the assets of the bankrupt be 
transferred by the officers of the bankrupt to num! 

Swiss bank accounts. 

In addition, my counsel has taken the position 
that Himoff Maritime Enterprises, which operated with 
approximately 30 affiliated and subsidiary corporations, 
was really one enterprise and that the bankruptcy court 
should pierce the cornorate veil and treat all of these 
entities as one. 


We have heen engaged in the trial of the pre- 


liminary injunction which has been merged essentially into 
the trial of the main issue for the past seven days before 


Bankruptcy Judge Babitt, and that‘trial is proceeding at 
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this moment before Judge Babbett. 

The Himoff Maritime Enterprises, as a bankrupt, | 
does not oppose the continuing arbitration of these pro- | 
ceedinas because it is my understanding that the law of this 
District certainly is that an arbitration Proceeding is not | 
Stayed by the Bankruptcy Act nor by the new Bankruptcy | 
Rules. } 

With respect to Parabola, Himoff Maritime 
Enterprises, Limited was a 25 and one-half Percent share- 
holder of Parabola. Apparently, that share ownership was 
sold sometime in the year 1975 to another group. 

However, we have no records in the bankruptcy 
files indicating the nature of that sale, or whether con- 
Sideration was paid therefore, or to whom the transaction 
occurred. 

I cannot aopear on behalf of Parabola, at least, 


surely until Bankruptcy Judae Babitt, has determined whether 


Or not I have an interest in an On-aqoing basis in that 


company. But with respect to Himoff, I would appear before 
the Court and ask that the arbitration proceed. 

THE COURT: Al} right, Mr. Cohen? 

MR. COHEN: Thank you, your Honor. 


We will address Ourselves probably most imme- 


diately to Mr, Kruqger's comments, and in order ‘+o introduce 
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us, we must sav that this is the first time we have heard 
anythina. 

Mr. Campisi's affidavit we felt, carefully 
skirted the issue of trustee's consent. That seems to have, 
been remedied somewhat this morning by Mr. Kruger's 
appearance. 

We would, however, in light of the fact that 
Mr. Kruger has said that he does not represent, nor can he 
represent at this time, Parabola, perhaps address to him 
and to the Court, the question that appears uppermost in 
our mind, and that is that the complete lack of a charter 


party between Parabola and Himoff, and a complete lack of 


a written arbitration agreement, which is required under the 


to ask the trustee whether in view of this situation he is 


| 
Federal Arbitration Act between Parabola and Himoff, and 


voluntarily consentina to subject Himoff to liabilities to 
the detriment of Himoff's creditors, which he's not 


obliged to undertake. 


We are not sure, of course, what previous back- 


| 


i 
i 


around Mr. Kruyer‘s been informed of with rege#rd to these 
proceedings, if any, and we would certainly think that it 
would be appropriate for Mr. Kruger if he has not been, to 


be fully briefed on the complete history of this case. 


We feel that the relevancy of our making this 
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arranoement is that in consolidated arbitration proceedinas, 
as we have outlined in our brief, a break in the chain of 
charters would be fatal to the theory of consolidation. 
However, in the interest of expediency I'm going to limit 
any Oral remarks on that subject and refer you to the 


brief that we have submitted. 


We would like to perhaps go in a little bit more 


joes 


carefully this time into some of the comments made in the 
reply affidavit and the answering affidavits and set the 
record straight on that area. 

Now, with reaqard to the answerina papers of 
Emerald and Gotaas and the responding papers of Emerald 
and Gotaas, the primary treatment of those papers we feel 


is adequately covered by our brief. 


of February 11 sent by counsel for Gotaas and Emerald. 
In that letter there were some dates that we 


believe were probably erroneous. Mardorf's papers in 


response to plaintiff's motion were submitted on January 16 


to the Court, and Gotaas and Emerald's papers were received 
by us On January 14, which was both papers submitted after | 


the dates that your Honor had set in his motion procedures. 


We did not receive the letter that Himoff's 
counsel sent regarding the hearing date set fon today until) 


X 
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February 4. That letter we thought stated that answerind 
affidavits could be submitted on the new date, not respond-, 
ing affidavits for those parties that had not submitted 

any answering affidavits to plaintifft's motion, not to : 


responding papers. 


THE COURT: With all due respect, I would pre- 


fer to remain with the merits of this matter rather than 
with these procedural points, really. 


MR. COHEN: Getting on to the merits, Gotaas 


v 


~ 
ae 


~~ 
a 


and Fmerald appear in their affidavit to accuse Mardorf of 


asking for a rehearing of certain issues that they state 


at 
reap ae 


= 


were decided by this Court. 


In response to that we state that in effect 


ae 8 
— 


t 
- 
a 


Plaintiffs have asked for a rehearing by means of this 
motion in an attempt to circumvent the decisions rendered 
by this Court.on August 4 and August 16 regarding the com- 
position of a panel which in fact plaintiffs have on appeal, 
and we noted that Gotaas and Emerald, for what we feel are 
obvious reasons, did not make this fact clear in their 
affidavit. 

We would like to point that out. In part 4 of 


the Gotaas and Emerald's responding affidavit, counsel 


appeared to accuse Mardorf of an inconsistent position with! 


respect to the existence of a charter between Parabola and 


BEST COPY AVAILABLE 
| 
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Himoff. We do not feel that Mardorf's position is incon- 


sistent in this respect. A close reading of paragraph 18 
of mv affidavit shows that I stated that one of the legal 
issues was an existence of a charter, an oral charter, 


between Parabola and Himoff, one of the issues, and I don't! 


believe that there is 2 concession of charter by my state: — 


ment that there is an issue of oral charter. 
Now, with respect to the Sanko Steamship Company 


affidavit, which is actually in response to our papers, we | 


in some way have an anomalous position in that 
| 


| 


think Sanko 


they challenge our standing to raise the issues concerning 


Himoff's bankruptcy. 


We feel that whether Mardorf Peach araued the 


i 
standing issue with regard to Gotaas and Emerald, Sanko did! 
not feel that it was necessary to either challenge or even 
raise the question of standing, and in fact, Mr. Cortin, 


Sanko's counsel, on Auaqust 7, 


I'm sorry, on August 15, 


Supported Mr. Haiqht's arrangements in favor of standing ~ 


stating, and I quote "All parties are entitled to be heard 


> | 
on issues put forth." 


Now, the trustee's issues standina with reqard 
to the bankruptcy I think by Mr. Kruger's appearance, have 


However, in Mr. Campisi's affidavit 


oeen somewaht covered. 
< 2 


skes a comment on a case cited in our brief, 


¥ | 
ge m the rertex 
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case, which states that requests for arbitration to compel’ 


‘ 


arbitration, cannot be combined about liables in personam. 
We feel that the jurisdiction, the basis of jurisdiction 


in the Court's decision reqarding Mardorf Peach was based 
i | 
upon the cross claim.of Nimoff, which was a liable in per- | 


' 
| 


sonam, and therefore we must take exception to Mr. Campisi.'s 


comments. 

In one final remark I would just like to point 
out to the Court that in the case of Johnson versus England, 
356 Fed. 2d. 44, 9th Circuit case in 1966, was a dealing : 
in a suit to compel arbitration under a labor contract. 

One of the parties was a pankrupt party. 


Now, the receiver had been appointed for that 


bankrupt, and an order enjoining suits against the bankrupt: 


had been issued. 
Now, the Ni: th Circuit sustained a decision by 
the District Court staying the suit to compel arbitration 


on the grounds, and I quote, "A decision of an abritrator 


| 
| 
| 


here would involve interests of parties who never consented) 
: 


to arbitration: namely, the trustee in bankruptcy and 


the general creditors. They ought not to be bound by the 


jae 
seh edie pol of an arbitrator selected by the employer or the 


é 
wr 


Uniorm The issues here are within the special! cemvetence 


. 
of a bankruptey court. Furthermore, if appellants had theiz 
| 
1 
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way, and arbitrators were put in a position to decide, and | 
did decide that the $158,000 were trust funds, or that 
appellant should be allowed preference, such a decision 


would not he subject to full judicial review in any Court. 


citing a case.” 


That ought not to happen to these general | 

| 

creditors. We feel that the same princivies are applica ie! 

in this situation, not only to Mardorf, but in addition to 
the creditors of Himoff. 

Thank you, your Honor. 

MR. KRUGER: (Your Honor, if I may, I recognize 
the issue as to whether or not there hes been an agreement 
by Himoff to accept an arbitration in connection with chis 
matter, and it is my understanding that if Pavrabola is é 
part of Himoff, then I apparently had done that. 

Obviously that is a decision that bankruptcy 
Judge Babbett will make in the course of the next several | 


weeks. I would suqgest perhaps it may be appropriate since) 
: i 


that appears to be the nub of the arrangement advanced by | 
| 
counsel for Mardorf Peach that nerhaps we await with your 


Honor's permission, the outcome of the trial before Judge 


Babbett and nis decision on that very issue because surely 


| 
| 
| 
| 


if Parabola is not an asset or owned by or a. part of Himof | 


| 


Maritime Enterprises, the bankrupt, then I would net be 
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appearing on behalf of Parabola, and there might be a break 
in the charters that go through these various individual | 
defendants, and perhaps we should await that decision before 
deciding the issue before your Honor. | 


THE COURT: All right, Mr. Haight. 


MR. HAIGHT: It does seem to me, your Honor, 


that it is now appropriate for this Court to enter the 


final definitive order of consolidation so that we can get 
ahead with the merits of the case and begin to find out just 
what it was that he pened in the Port of Churchill eet | 
years ado. | 
I don't think any further delay is necessary, 
and I recommen] to the Court the stipulation for a joint | 
arbitration panel which was worked upon by counsel followina 
| 


the meeting with the Court of Appeals, and which as Mr. 


Mamoulakis just said, has some excellent features to it. 


It is a three-man patel. It is going to be a 


| 
panel which to the maximum dearee possible will be a panel on 


consent of all the parties, and while not every party agreed 


to that stipulation, Mardorf Peach preferring to stay out 


of it, I see no reason why it cannot be used by the Court 


as the basis for its own, order. & think we can ao ahead 


now at this time in this:manner. ‘re seems to me that the 


| 
{ 


; | 
Himoff bankruptcy, which was suggested by Mardorf Peach as | 
| 
| 
| 
| 


: i nae ao 
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an event which cut all kinds of chains and brought every- | 
thing to a screeching halt, has been cured by the appearance, 


the very help’ul appearance, of Mr. Kruger as trustee, 


expressing his willingness on behalf of Himoff for which he 


is trustee to participate in the arbitration proceedings. 
If Parabola is not a bankrupt, and is not in the bankruptcy | 
proceedings, then obviously those proceedings have no | 
effect upon Parabola. 
Mr. Campisi says in his affidavits that he 
represents both Parabola and Himoff. I see no reason to | 
doubt that, and it seems to me that on the present state of| 
the record there just isn't any inhibition on these con- | 


| 


solidated vroceedinas arising out of the Himoff bankruptcy. | 


Mr. Kruger is prepared to ao ahead on behalf of Himoff, and| 


{ 


Mr. Campisi represents Parabola. As far as the oral nature 
of the charter between Parabola and Himoff is con. erned, 
it can make no difference as far as the Court's power to 
direct consolidated arbitration is concerned. It has also 
seemed to us that the key factor is that Mardorf Peach 
agreed to arbitrate charter party disputes involving this 
development in New York. That being SO; the Court has 
the Gibertedaneny sowie to direct Mardorf Peach to enter 
into a consolidated arbitration with anyone else who is 


involved with the ship and agreed to arbitration. 
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The fact that the Parabola-Himoff charter was 


oral makes no difference. It makes a difference only if one 
| 
of them didn't want to arbitrate with the other. You have 


got to have a written arbitration agreement to compel arbi-, 

| 
tration, but it is oral and they are prepared to arbitrate | 
with each other, and that's all that's required, and finally, 


even on the question of liability, there need not be an 


unbroken chain of privity. 

Your Honor has already observed, citing the 
Paragon case, that in this Circuit the claim of absence of 
privity hetween Mardorf and other sub-charters is controlle 
by Paragon Oil and resolved against Mard .*. so even in the! 
field of liability there need not be an absolute unbroken 
chain and privity between all parties, and if that is 
true, as a matter of substantive law, then certainly it 
would seem to control the procedural aspects of the consoli- 
dation. 


I submit, therefore, that it is now time to go 


ahead and enter an order on the basis cf the prior stipula- 
| 
Eton. 


MR. CORTIN:  Your:Honor, I: adopt the remarks of! 
| 


Mr. Haight. I would add one point. 
Lona hefore the Himoff bankruptcy Parabola 


admitted the power of this Court to order a consolidation of 
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arbitration, and admitted further that it was party to a 
charter with Himoff. 

THE COURT: Yes. 

MR. CAMPISI: Your Honor, one other point. 

In view of the information which Mr. Kruger has| 
presented today, we do find ourselves in a confusing posi- 


tion as far as the relationship of Parabola and Himoff. 


The fact that the bankruptcy judge will decide 
whether in fact these are separate entities or not, puts us, 
in a possible conflict situation which we are still unable 
at this point to resolve. We don't know exactly what the 
status of the two corperations are, and we were honing that, 
the information would be available prior to this day. 
However, as Mr. Kruger just informed the Court, this is 
something for the hankruptcy judge to decide, and while we 
are in theory in aqreement with the arbitration proceedings, 
and we feel that this #tould he the time to ao ahead, we 


find ourselves in the vosition that we are not at this 


juncture -- we don't think that it would be timely at this 


point to proceed until the bauxruptcy court does definitively 


state the relationship of the Parabola and. Himoff Corpora- 
tions. 
MR. MAMOULAKIS: May I, vour Honor. 


THE COURT? | Yes. 
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MR. MAMOULAKIS: Your Honor, I don't think that 
the question of Parabola that has just been raised is 
relevant here. It has already been shown in the sreosatinns 
that Parabola has a charter party with, I think it is, the 


Sanko in which they have agreed to arbitration proceedings 


| 


here in New York. Therefore, the question whether Parabola’ 


should be a party to these vroceedings, to these sonteiide, 
tion proceedinas, has already been decided. There is no 
question as far as Parabola is concerned. As far as Himoff 
is concerned, the question of whether Himoff should, now 

that it is a bankrupt, should be part of the consolidation 
proceedings, it seems to me with Mr. Kruger's appearance 
here and his consent and Mr. Campisi's affidavit, that aues- 


tion has been resolved here. 
| 
| 


We are against any further delay in this matter, 
If and when Judge Babitt decides the question of Parabola,' 
they may want tv replace you as attorney, and they may 


{ 


decide they have different interests, but that decision 
C1 =— | 
THE COURT: t has nothing to do with tegaeiy ts 
status in dae matter. 
MR. MAMOULAKIS: Exactly, your Honor. That's 


my point. 


MR. KRUGFR: The charter does have something to. 
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do with Himoff's status in this matter in the sense that at} 
the representation by Mr. Campisi and my consent to go ahead 


with an arbitration is based upon my belief that we are 


| 
| 
| 
| 
{ 
| 


dealing with one enterprise. If Bankruptcy Judge ‘Babitt 


finds that that is not the fact, and they are in fact 


separate enterprises, and there is no agreement between 
Himoff under which we would be bound to arbitrate that 
matter, then I would not be willing to arbitrate this 
matter. 


THE COURT: I'm afraid that issue has also been) 


decided earlier on. I'm going to grant your motions, both 
of them, without Opinion. Submit an order. 


(Adjourned. ) 
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UNTT#uU sins. ISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


TRAMP SHIPPING CO., INC., 
Plaintiff, 
-against- 
GOTAAS-LARSEN A/S, EMERALD SHIPPING 
CORPORATION, SANKO STEAMSHIP CO., LTD., 
PARABOLA SHIPPING UK LTD., HIMOFr 


MARITIME ENTERPRISES, LTD., MARDORF 


RECTED IN CG} = 
PEACH & CO., LTD., IN CHAMSZN3 


OF JUDGE HENay F. WERKER 
Defendants. 


Plaintiff, TRAMP SHIPPING CO., INC., having moved this 
Court for an Order directing the manner in which the consolidated 
arbitratica herein is to proceed, and the Court having heard 
the parties and Lewis Krucer, Esquire, astee In Pankruntcy of 
Defendant, HIMOFF MARITIME ENTERPRISES, LTD., on February 23, 


and being fully advised in the premises; it is now bd 


ORDERED, that the plaintiff and a)l defendants named 


above submit to a consolidated arbitration, all their claims, 


* counterclaims and cross-claims which have been asserted in the 
' pleadings in this action arising under the series of charter 


‘ parties referred to in those pleadings; and it is further 


ORDERED, that all the said partics proceed to choose 


‘a panel of three arbitrators for the conso)idate@ arbitration in 


accordance with the provisions of the stipulation entered into 
by plaintiff and defendants, GOTAAS LARSEN A/S, EMERALD SHIPPING 
CORPORATION, and THE SANKO STERMCHIP CO., EID. shia stinulation 
is attached as en exhibit to the affidavit of John C. Maroulakis, 
sworn to on December 29, 1°75: provided however, that the pro- 
visions of parajraph 3 of the said stipulation are hereby amended 
to this extent, that all names to be included in Hie Anas 

be mailed and delivered to the o’fices Gf the attornevs for tke 
nlaintiff no later than 15 davs after the date of this Order: anu 


it is further 


227a 


ORDERED, that this action is stayed pending arbitration, 


i . 
i provided however, that this Court shall retain jurisdiction 


‘ of these proceedinys for the purpose of any subsequent proceedings 
‘| 
' 
! 


that may be appropriate under the Federal Arbitration Act, Title 


‘ 
' 
Ei 
' 
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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

TRAMP SHIPPING CO. , INC., 

Plainti£ec, NOTICE OF SUPPLEMENTAL 
APPEAL BY MARDORF PEACH 
-against- & CO., LTD., PROM "ORDER" 

PILED MARCH 97.1976 

GOTAAS-LARSEN A/S, EMERALD SHIP- 

PING CORPORATION, SANKO STEAMSHIP 2) 75 61v.. 22549 

CO., LTD., PARABOLA SHIPPING UK (HFW) 

LTD., HIMOFF MARITIME ENTERPRISES 

LTD., MARDORF PEACH & CO., LTD., 


Defendants. 


NOTICE is hereby given that Mardorf Peach & Co., Ltd., sup- 
plementing its precautionary appeal heretofore taken from the 
"So Ordered" memorandum decision of the Honorable Henry F. Wer- 
ker (75-7656) hereby appeals to the United States Court of 
Appeals for the Second Circuit from so much of the "Order" of 
the Honorable Henry F. Werker, United States District Judge, 
entered and filed March 9, 1976 in the United States District 
Caurt for the Southern District of New York, as directs the 
said Mardorf Peach & Co., Ltd., (hereinafter "Mardorf"), to 
participate in a consolidated arbitration with the plaintiff 
and the other named defendants, notwithstanding the absence of 
any existing arbitration to which Mardorf is a party and the 
absenc.s si any proceeding against Mardorf by an aggrieved party 
to compel arbitration in the manner provided in an agreement 

-for arbitration pursuant to Title 9 of the United States Code, 
and the further absence of jurisdiétion obtained and a deter- 
mination made in such Title 9 proceeding. 


Dated: New York, New York 
April) 7, L376. 


KIRLIN, CAMPBELL & KEATING 


B 


y. : Enis 
Attorneys for Mardorf Peach 
= Co. Gea. 


TP ATE ET IIS SUT He aN 


127 John Street : 


“Office & P. O. Address 


120 Broadway 
New York, New York 10005 
(212) 732-5520 


VINCENT, BERG, RUSSO, MARCIGLIANO & ZAWACKI 

Attorneys for Defendant & Cross-Complainants 

HIMOFr MARITIME ENTERPRISES LTD. AND PARABOLA SHIPPING 
a : UK LTD. : 


New-York, New York 10038 


HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendants, 
GOTAAS-LARSEN A/S AND EMERALD SHIPPING CORPORATION 
One Stai+.Street Plaza 

New York, New York 10004 


POLES, TUBLIN, PATES S & STRATAKIS 
Attorneys for Plainti 
TRAMS SHIPPING CO., 

46 Trinity Place 

New York, New York 10006 


Z0CK, PETRIE, REID & CURTIN 
Attorneys for Defendant, 
SANXO STEAMSHIP CO., LTD. 
19 Rector Street 

New York, New York 10006 
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